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COMPILATION OF STATUTES, ORDINANCES 

AND TREATIES. i 


United States Trading With the Enemy Act . 1 

i 

§2. Definitions. The word “enemy”, as used herein, 
shall be deemed to mean, for the purposes of such trad¬ 
ing and of this Act— 

(a) Any individual, partnership, or other body of 
individuals, of anv nationalitv, resident within the terri- 
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tory (including that occupied by the military and naval 
forces) of any nation with which the United States is at 
war, or resident outside the United States and doing 
business within such territory, and any corporation in¬ 
corporated within such territory of any nation with which 
the United States is at war or incorporated within any 
country other than the United States and doing business 

within such territorv. 

* 

(b) The government of any nation with which the 
United States is at war, or any political or municipal 
subdivision thereof, or any officer, official, agents or 
agencv thereof. 

(c) -Such other individuals, or body or class of in¬ 
dividuals, as may be natives, citizens, or subjects of any 
nation with which the United States is at war, other than 
citizens of the United States, wherever resident or wher¬ 
ever doing business, as the President, if he shall find the 
safety of the United States or the successful prosecu¬ 
tion of the war shall so require, may, by proclamation, 

include within the term “enemv”. 

•/ 

The words “ally of enemy”, as used herein, shall be 
deemed to mean— 

(a) Any individual, partnership, or other body of 
individuals, of any nationality, resident within the terri¬ 
tory (including that occupied by the military and naval 
forces) of any nation which is an ally of a nation with 
which the United States is at war, or resident outside the 
United States and doing business within such territory, 
and any corporation incoi-porated within such territory 
of such ally nation, or incorporated within any country 
other than the United States and doing business within 
such territory. 
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(b) The government of any nation which is! an ally 
of a nation with which the United States is at war, or any 
political or municipal subdivision of such ally nation, or 
any officer, official, agent, or agency thereof. 

i 

(c) Such other individuals, or body or class of in¬ 
dividuals, as may be natives, citizens, or subjects of any 
nation which is an ally of a nation with which the United 
States is at war, other than citizens of the United States, 
wherever resident or wherever doing business, as the 
President, if he shall find the safety of the United States 
or the successful prosecution of the war shall so require, 
may, by proclamation, include within the term “ally of 

I 

enemy ’ 

The word “person”, as used herein, shall be deemed 
to mean an individual, partnership, association, company, 
or other unincorporated body of individuals, or corpora¬ 
tion or body politic. 

j 

The words “United States”, as used herein, shall be 
deemed to mean all land and water, continental or in¬ 
sular, in any way within the jurisdiction of the !United 
States or occupied by the military or naval forces thereof. 
• • • ■ • • 

I 

§7. . . . (c) If the President shall so require any 
money or other property including (but not thereby 
limiting the generality of the above) patents, copyrights, 
applications therefor, and rights to apply for thb same, 
trade-marks, choses in action, and rights and churns of 
every character and description owing or belonging to 
or held for, by, on account of, or on behalf of, or for the 
benefit of, an enemv or allv of enemv not holding a 
license granted by the President hereunder, which the 
President after investigation shall determine is so owing 
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or so belongs or is so held, shall be conveyed, transferred, 
assigned, delivered, or paid over to the Alien Property 
Custodian, or the same may be seized by the Alien Prop¬ 
erty Custodian; and all property thus acquired shall be 
held, administered and disposed of as elsewhere pro¬ 
vided in this Act. 

Any requirement made pursuant to this Act, or a duly 
certified copy thereof, may be filed, registered, or re¬ 
corded in any office for the filing, registering, or record¬ 
ing of conveyances, transfers, or assignments of any such 
property or rights as may be covered by such require¬ 
ment (including the proper office for filing, registering, 
or recording conveyances, transfers, or assignments of 
patents, copyrights, trade-marks, or any rights therein 
or any other rights); and if so filed, registered, or re¬ 
corded shall impart the same notice and have the same 
force and effect as a duly executed conveyance, transfer, 
or assignment to the Alien Property Custodian so filed, 
registered, or recorded. 

"Whenever any such property shall consist of shares 
of stock or other beneficial interest in any corporation, 
association, or company or trust, it shall be the duty of 
the corporation, association, or company or trustee or 
trustees issuing such shares or any certificates or other 
instruments representing the same or any other beneficial 
interest to cancel upon its, his, or their books all shares 
of stock or other beneficial interest standing upon its, 
his or their books in the name of any person or persons, 
or held for, on account of, or on behalf of, or for the 
benefit of any person or persons who shall have been de¬ 
termined by the President, after investigation, to be an 
enemy or ally of enemy, and which shall have been re¬ 
quired to be conveyed, transferred, assigned, or delivered 
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I 


to the Alien Property Custodian or seized by him^ and in 
lieu thereof to issue certificates or other instruments for 
such shares or other benefieal interest to the Alien Prop¬ 
erty Custodian or otherwise, as the Alien Property Cus¬ 
todian shall require. 

The sole relief and remedy of any person having any 
claim to any money or other property heretofore dr here¬ 
after conveyed, transferred, assigned, delivered, |or paid 
over to the Alien Property Custodian, or required so 
to be, or seized by him shall be that provided;by the 
terms of this Act, and in the event of sale or other dis¬ 
position of such property by the Alien Property Cus¬ 
todian, shall be limited to and enforced against the net 
proceeds received therefrom and held by the Alieri Prop- 

ertv Custodian or bv the Treasurer of the United States. 

% % 

• ■ • • ■ • • i • 

i 

§9. Claims to property transferred to custodian; 
notice of claim; filing; return, of property; suits\ to re- 

i 

cover, (a) Any person not an enemy or ally of ienemy 
claiming any interest, right, or title in any money or 
other property which may have been conveyed, Trans¬ 
ferred, assigned, delivered, or paid to the Alien Property 
Custodian or seized bv him hereunder and held by him or 
by the Treasurer of the United States, or to whom any 
debt may be owing from an enemy or ally of enemy whose 
property or any part thereof shall have been conyeyed, 
transferred, assigned, delivered, or paid to the ! Alien 
Property Custodian or seized by him hereunder anh held 
by him or by the Treasurer of the United States may file 
with the said custodian a notice of his claim under oath 
and in such form and containing such particulars as the 
said custodian shall require; and the President, if appli¬ 
cation is made therefor by the claimant, may order the 





6 


payment, conveyance, transfer, assignment, or delivery to 
said claimant of the money or other property so held by 
the Alien Property Custodian or by the Treasurer of the 
United States, or of the interest therein to which the 
President shall determine said claimant is entitled: Pro¬ 
vided. That no such order by the President shall bar any 
person from the prosecution of any suit at law or in 
equity against the claimant to establish any right, title, 

or interest which he mav have in such monev or other 

%• * 

property. If the President shall not so order within sixty 
days after the filing of such application or if the claim¬ 
ant shall have filed the notice as above required and shall 
have made no application to the President, said claimant 
may institute a suit in equity in the Supreme Court of 
the District of Columbia or in the district court of the 
United States for the district in which such claimant re¬ 
sides, or, if a corporation, where it has its principal place 
of business (to which suit the Alien Property Custodian 
or the Treasurer of the United States, as the case may be, 
shall be made a party defendant), to establish the inter¬ 
est, right, title, or debt so claimed, and if so established 
the court shall order the payment, conveyance, transfer, 
assignment, or delivery to said claimant of the money 
or other property so held by the Alien Property Cus¬ 
todian or by the Treasurer of the United States or the 
interest therein to which the court shall determine said 
claimant is entitled. If suit shall be so instituted, then 
such money or property shall be retained in the custody 
of the Alien Property Custodian, or in the Treasury of 
the United States, as provided in this Act, and until final 
judgment or decree which shall be entered in favor of the 
claimant shall be fully satisfied by payment or convey¬ 
ance, transfer, assignment, or delivery by the defendant, 
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I 

i 

or by the Alien Property Custodian, or Treasurer of the 
United States on order of the court, or until fina) judg¬ 
ment or decree shall be entered against the clainiant or 
. i 

suit otherwise terminated. 

• • • • • • • j • 

(e) No money or other property shall be returned nor 
any debt allowed under this section to any person jwho is 
a citizen or subject of any nation which was associated 
with the United States in the prosecution of war,| unless 
such nation in like ease extends reciprocal rights to citi¬ 
zens of the United States; nor in any event shall a debt 
be allowed under this section unless it was owing to and 
owned by the claimant prior to Ostober 6, 1917, ^nd as 
to claimants other than citizens of the United States un¬ 
less it arose with reference to the money or othe^ prop¬ 
erty held by the Alien Property Custodian or Treasurer 
of the United States hereunder; . . . 

1 

• • • • • • • ! • 

United States Settlement of War Claims Act of 1928. 

I 

! 

• • • • • • • • 

Return to Nationals of Germany, Austria, a|nd 
Hungary of Property Held by Alien 
Property Custodian. 

i 

i 

l 

i 

Sec. 11. Subsection (b) of section 9 of the Trading 
with the Enemy Act, as amended, is amended by striking 
out the punctuation at the end of paragraph (11) and 
inserting in lieu thereof a semicolon and the word “or” 
and inserting after paragraph (11) the following new 
paragraphs: 

j 

(12) A partnership, association, or other unincor¬ 
porated body of individuals, or a corporation, and was 
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entirely owned at such time by subjects or citizens of 
nations, States, or free cities other than Austria or Hun¬ 
gary or Austria-Hungary and is so owned at the time of 
the return of its money or other property, and has filed 
the written consent provided for in subsection (m); or 

(13) A partnership, association, or other unincor¬ 
porated body of individuals, having its principal place 
of business at such time within any country other than 
Austria, Hungary, or Austria-Hungary, or a corporation 
organized or incorporated within any country other than 
Austria, Hungary, or Austria-Hungary, and that the 
written consent provided for in subsection (m) has been 
filed; or 

(14) An individual who at such time was a citizen or 
subject of Germany or who, at the time of the return of 
any money or other property, is a citizen or subject of 
Germany or is not a citizen or subject of any nation, 
State, or free city, and that the written consent provided 
for in subsection (m) has been filed: or 

(15) The Austro-Hungarian Bank, except that the 
money or other property thereof shall be returned only 
to the liquidators thereof: or 

(16) An individual, partnership, association, or other 
unincorporated body of individuals, or a corporation, and 
that the written consent provided for in subsection (m) 
has been filed, and that no suit or proceeding against the 
United States or any agency thereof is pending in respect 
of such return, and that such individual has filed a writ¬ 
ten waiver renouncing on behalf of himself, his heirs, 
successors, and assigns any claim based upon the fact 
that at the time of such return he was in fact entitled to 
such return under any other provision of this Act; or 
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(17) A partnership, association, or other unincor¬ 
porated body of individuals, or a corporation, and was 
entirely owned at such time by citizens of Austria and is 

so owned at the time of the return of its monev or other 

* ! 

property; or j 

1 

i 

(18) A partnership, association, or other unincor¬ 
porated body of individuals, having its principal place 
of business at such time within Austria, or a corporation 
organized or incorporated within Austria; or 

(19) An individual who at such time was a citizen of 
Austria or who, at the time of the return of anv monev 
or other property, is a citizen of Austria; or 

i 

(20) A partnership, association, or other unincorpo¬ 

rated body of individuals, or a corporation, and was 
entirely owned at such time by citizens of Hungary and is 
so owned at the time of the return of its monev or other 
property; or j 

(21) A partnership, association, or other unincorpo¬ 
rated body of individuals, having its principal place of 
business at such time within Hungary, or a corporation 
organized or incorporated within Hungary; or 

(22) An individual who at such time was a citizen of 
Hungarv or who, at the time of the return of anv monev 

l 

or other property, is a citizen of Hungary; 

i 

i 

Sec. 12. (a) Subsection (d) of section 9 of the Trad¬ 
ing with the Enemy Act, as amended, is amended to read 
as follows: 

I 

(d) Whenever an individual, deceased, would have 
been entitled, if living, to the return of any money or 
other property without filing the written consent pro- 


i 
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vided for in subsection (m), then his legal representative 
may proceed for the return of such money or other prop¬ 
erty in the same manner as such individual might proceed 
if living, and such money or other property may be re¬ 
turned to swch legal representative without requiring 
the appointment of an administrator, or an ancillary 
administrator, for distribution directly to the persons 
entitled thereto. Return in accordance with the provi¬ 
sions of this subsection may be made in any case where 
an application or court proceeding by any legal repre¬ 
sentative, under the provisions of this subsection before 

its amendment bv the Settlement of War Claims Act of 

* 

1928, is pending and undetermined at the time of the 
enactment of such Act. All bonds or other security given 
under the provisions of this subsection before such 
amendment shall be canceled or released and all sureties 
thereon discharged. 

(b) Subsection (e) of section 9 of the Trading with 
the Enemy Act, as amended, is amended by striking out 
the period at the end thereof and inserting a semicolon 
and the following: “nor shall a debt be allowed under this 
section unless notice of the claim has been tiled, or ap¬ 
plication therefor has been made, prior to the date of 
the enactment of the Settlement of War Claims Act of 
1928.” 

(c) Subsection (g) of section 9 of the Trading with 
the Enemy Act, as amended, is amended to read as fol¬ 
lows : 

(g) Whenever an individual, deceased, would have 
been entitled, if living, to the return of any money or 
other property upon filing the written consent provided 
for in subsection (m), then his legal representative may 
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proceed for the return of such money or other property 
in the same manner as such individual might proceed if 
living, and such money or other property may be re- 
turned, upon filing the written consent provided for in 

subsection (m), to such legal representatives without 

! 

requiring the appointment of an administrator, or an 
ancillary administrator, by a court in the United States, 
or to anv such ancillarv administrator, for distribution 
to the persons entitled thereto. This subsection shall not 
be construed as extinguishing or diminishing ahy right 
which any citizen of the United States may have had 
under this subsection prior to its amendment by the Set¬ 
tlement of War Claims Act of 1928 to receive ini full his 
interest in the property of any individual dying before 
such amendment. 


Sec. Id. Subsections (j) and (k) of section 9 of the 

l 

Trading with the Euemv Act, as amended, are amended 
so as to comprise three subsections, to read as follows: 


(j) The Alien Property Custodian is authorized and 

I 

directed to return to the person entitled thereto, whether 
or not. an enemy or ally of enemy and regardless of the 
value, any patent, trade-mark, print, label, copyright, or 
right therein or claim thereto, which was conveyed, trans¬ 
ferred, assigned, or delivered to the Alien Property Cus¬ 
todian, or seized by him, and which has not bebn sold, 
licensed, or otherwise disposed of under the provisions 
of this Act, and to return any such patent, trade-mark, 
print, label, copyright, or right therein or claim thereto, 
which has been licensed, except that any patent|, trade¬ 
mark, print, label, copyright, or right therein or claim 
thereto, which is returned by the Alien Property Custo¬ 
dian and which has been licensed, or in respect of which 
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any contract has been entered into, or which is subject 
to any lien or encumbrance, shall be returned subject to 
the license, contract, lien, or encumbrance. 

(k) Except as provided in section 27, paragraphs 
(12) to (22), both inclusive, of subsection (b) of this sec¬ 
tion, shall apply to the proceeds received from the sale, 
license, or other disposition of any patent, trade-mark, 
print, label, copyright, or right therein or claim thereto, 
conveyed, transferred, assigned, or delivered to the Alien 
Property Custodian, or seized by him. 

(l) This section shall apply to royalties paid to the 
Alien Property Custodian, in accordance with a judgment 
or decree in a suit brought under subsection (f) of sec¬ 
tion 10: but sfhall not apply to any other money paid to 
the Alien Property Custodian under section 10. 

Sec. 14. Section 9 of the Trading with the Enemy 
Act, as amended, is amended by adding at the end thereof 
the following new subsections: 

(m) No money or other property shall be returned 
under paragraph (12), (13), (14), or (16) of subsection 
(b) or under subsection (g) or (n) or (to the extent 
therein provided) under subsection (p), unless the per¬ 
son entitled thereto files a written consent to a postpone¬ 
ment of the return of an amount equal to 20 per centum 
of the aggregate value of such money or other property 
(at the time, as nearly as may be, of the return), as de¬ 
termined by the Alien Property Custodian, and the in¬ 
vestment of such amount in accordance with the provi¬ 
sions of section 25. Such amount shall be deducted from 
the money to be returned to such person, so far as pos¬ 
sible, and the balance shall be deducted from the pro- 



ceeds of the sale of so much of the property a? may be 
necessary, unless such person pays the balance to the 
Alien Property Custodian, except that no property shall 
be so sold prior to the expiration of six years from the 
date of the enactment of the Settlement of War Claims 

i 

Act of 1928 without the consent of the person entitled 

thereto. The amounts so deducted shall be returned to 

| 

the persons entitled thereto as provided in subsection (f) 
of section 25. The sale of any such property; shall be 
made in accordance with the provisions of sebtion 12, 
except that the provisions of such section relating to 
sales or resales to, or for the benefit of, citizens of the 
United States shall not be applicable. If such aggregate 
value of the money or other property to be returned 
under paragraph (12), (13), (14), or (16) of subsection 

I 

(b) or under subsection (g) is less than $2,000, Jthen the 
written consent shall not be required and the iboney or 
other property shall be returned in full without the 
temporary retention and investment of 20 per centum 
thereof. 

(n) In the case of property consisting of stock or 
other interest in any corporation, association, company, 
or trust, or of bonded or other indebtedness thereof, evi¬ 
denced by certificates of stock or by bonds or by other 
certificates of interest therein or indebtedness thereof, or 
consisting of dividends or interest or other accruals 
thereon, where the right, title, and interest in tjie prop¬ 
erty (but not the actual certificate or bond or other cer¬ 
tificate of interest or indebtedness) was conveyed, trans¬ 
ferred, assigned, delivered, or paid to the Alien Ifropertv 
Custodian, or seized by him, if the President determines 
that the owner thereof or of any interest therein has 
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acquired such ownership hv assignment, transfer, or sale 
of such certificate or bond or other certificate of interest 
or indebtedness, (it being the intent of this subsection 
that such assignment, transfer, or sale shall not be 
deemed invalid hereunder by reason of such conveyance, 
transfer, assignment, delivery, or payment to the Alien 
Property Custodian or seizure by him) and that the writ¬ 
ten consent provided for in subsection (m) has been filed, 
then the President may make in respect of such property 
an order of the same character, upon the same conditions, 
and with the same effect, as in the cases provided for in 
subsection (b), including the benefits of subsection (c). 

(o) The provisions of paragraph (12), (13), (14), 
(17), (18), (19), (20), (21), or (22) of subsection (b), 
or of subsection (m) or (n) of this section, and except 
to the extent therein provided) the provisions of para¬ 
graph (16) of subsection (b), shall not be construed as 
diminishing or extinguishing any right under any other 
provision of this act in force immediately prior to the 
enactment of the Settlement of War Claims Act of 192S. 

(p) The Alien Property Custodian shall transfer the 
money or other property in the trust of any partnership, 
association, or other unincorporated body of individuals, 
or corporation, the existence of which has terminated, to 
trusts in the names of the persons (including the German 
Government and members of the former ruling family) 
who have succeeded to its claim or interest; and the pro¬ 
visions of subsection (a) of this section relating to the 
collection of a debt (by order of the President or of a 
court) out of money or other property held by the Alien 
Property Custodian or the Treasurer of the United States 
shall be applicable to the debts of such successor and any 
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15 ! 

i 

i 

such debt may be collected out of the money jor other 
property in any of such trusts if not returnable under 
subsection (a) of this section. Subject to the above pro¬ 
visions as to the collection of debts, each such Successor 
(except the German Government and members of the 
former ruling family) may proceed for the return of the 

i 

amount so transferred to his trust, in the same manner 
as such partnership, association, or other unincorporated 
body of individuals, or corporation might proceed if still 
in existence. If such partnership, association, or other 
unincorporated body of individuals, or corporation, 
would have been entitled to the return of its nfoney or 
other property only upon filing the written consent pro¬ 
vided for in subsection (m), then the successor shall be 
entitled to the return under this subsection only upon 
filing such written consent. 

(q) The return of money or other property under 
paragraph (15), (17), (18), (19), (20), (21), or |(22) of 
subsection (b) (relating to the return of Austrian and 
Hungarian nationals) shall be subject to the limitations 
imposed by subsections (d) and (e) of section 7| of the 
Settlement of War Claims Act of 1928. 

1 

Sec. 15. The Trading with the Enemy Act, as 
amended, is amended by adding thereto the following new 
sections: 

Sec. 20. (a) The Alien Property Custodian shall allo¬ 
cate among the various trusts the funds in the “unallo¬ 
cated interest fund” (as defined in section 28).j Such 
allocation shall be based upon the average rate of earn¬ 
ings (determined by the Secretary of the Treasury) on 
the total amounts deposited under section 12. 

I 

I 

! 

| 

i 

! 
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(b) The Alien Property Custodian, when the alloca¬ 
tion has been made, is authorized and directed to pay to 
each person entitled, in accordance with a final decision 
of a court of the United States or of the District of 
Columbia, or of an opinion of the Attorney General, to 
the distribution of any portion of such unallocated inter¬ 
est fund, the amount allocated to his trust, except as 
provided in subsection (c) of this section. 

(c) In the case of persons entitled, under paragraph 
(12), (13), (14) or (16) of subsection (b) of section 9, 
to such return, and in the case of persons who would be 
entitled to such return thereunder if all such money or 
property had not been returned under paragraph (9) or 
(10) of such subsection, and in the case of persons en¬ 
titled to such return under subsection (n), of section 9, an 
amount equal to the aggregate amount allocated to their 
trusts shall be credited against the sum of $25,000,000 
invested in participating certificates under paragraph (1) 
of subsection (b) of section 25. If the aggregate amount 
so allocated is in excess of $25,000,000, an amount equal 
to the excess shall be invested in the same manner. Upon 
the repayment of any of the amounts so invested, under 
the provisions of section 4 of the Settlement of "War 
Claims Act of 1928, the amount so repaid shall be dis¬ 
tributed pro rata among such persons, notwithstanding 
any receipts or releases given by them. 

(d) The unallocated interest fund shall be available 
for carrying out the provisions of this section, including 
the expenses of making the allocation. 

Sec. 27. The Alien Property Custodian is authorized 
and directed to return to the United States any consider¬ 
ation paid to him by the United States under any license, 
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i 

assignment, or sale by the Alien Property Custodian to 


the United States of any patent (or any right therein 


or claim thereto, and including an application 


therefor 


and any patent issued pursuant to any such application). 

Sec. 28. As used in this Act, the term “unallocated 
interest fund” means the sum of (1) the earnings and 
profits accumulated prior to March 4, 1923, and attribu¬ 
table to investments and reinvestments under section 12 
by the Secretary of the Treasury, plus (2) the learnings 


and profits accumulated on or after March 4,1 1923, in 
respect of the earnings and profits referred to jin clause 
(1) of this section. j 

i 

Sec. 29. (a) Where the Alien Property Custodian has 
made demand or requirement for the conveyance, trans¬ 
fer, assignment, delivery, or payment to him of any 

I 

money or other property of any enemy or ally pf enemy 
(whether or not suit or proceeding for the enforcement 

I 

thereof has been begun and whether or not any judg¬ 


ment or decree in respect thereof has been made or 


entered) and where the whole or any part of sucjh money 
or other property would, if conveyed, transferred, as¬ 
signed, delivered, or paid to him, be returnable under 
any provision of this Act, the Alien Property Custodian 
may, in his discretion, and on such terms and conditions 

I 

as he may prescribe, waive such demand or requirement, 
or accept in full satisfaction of such demand, require- 

I 

ment, judgment, or decree, a less amount tljan that 
demanded or required by him. 

(b) The Alien Property Custodian shall not make any 


such waiver or compromise except with the approval of 
the Attorney General; nor (if any part of such money 
or property would be returnable only upon the filing of 


i 

i 

i 
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the written consent required by subsection (m) of sec¬ 
tion 9) unless, after compliance with the terms and con¬ 
ditions of such waiver or compromise, the Alien Prop- 
ertv Custodian or the Treasurer of the United States 
will hold (in respect of such enemy or ally of enemy), 
for investment as provided in section 25, an amount 
equal to 20 per centum of the sum of (1) the value of 
the money or other property held by the Alien Property 
Custodian or the Treasurer of the United States at the 
time of such waiver or compromise, plus (2) the value 
of the money or other property to which the Alien Prop- 
ertv Custodian would be entitled under such demand or 
requirement if the waiver or compromise had not been 
made. 

(c) Where the Alien Property Custodian has made 
demand or requirement for the conveyance, transfer, 
assignment, delivery, or payment to him of any money 
or other property of any enemy or ally of enemy (whether 
or not suit or proceeding for the enforcement thereof 
has been begun and whether or not any judgment or 
decree in respect thereof has been made or entered) and 
where the interest or right of such enemy or ally of enemy 
in such money or property has not, prior to the enact¬ 
ment of the Settlement of War Claims Act of 1928, vested 
in enjoyment, the Alien Property Custodian may, in his 
discretion, and on such terms and conditions as he mav 
prescribe, waive such demand and requirement, without 
compliance with the requirements of subsection (b) of 
this section, but only with the approval of the Attorney 
General. 

(d) Nothing in this section shall be construed as re¬ 
quiring the Alien Property Custodian to make any 
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waiver or compromise authorized by this section, and the 
Alien Property Custodian may proceed in respect of any 
demand or requirement referred to in subsection (a) or 
(c) as if this section had not been enacted. 

(e) All money or other property received by the 

Alien Property Custodian as a result of any! action or 

! 

proceeding (whether begun before or after the [enactment 
of the Settlement of War Claims Act of 1928, aijd whether 
or not for the enforcement of a demand or requirement 
as above specified) shall for the purposes oif this Act 
be considered as forming a part of the trust jin respect 
of which such action or proceeding was broughtj and shall 
be subject to return in the same manner and! upon the 
same conditions as any other money or property in such 
trust, except as otherwise provided in subsection (b) of 
this section. I 

I 

t 

Sec. 30. Any money or other property Returnable 
under subsection (b) or (n) of section 9 shall, at any 
time prior to such return, be subject to attachment in 

l 

accordance with the provisions of the code of law for 
the District of (’olumbia, as amended, relating to attach¬ 
ments in suits at law and to attachments for the enforce- 

I 

ment of judgments at law and decrees in equity, but any 

writ of attachment or garnishment issuing in anv such 

1 

suit, or for the enforcement of any judgment Or decree, 

i 

shall be served only upon the Alien Property Custodian, 
who shall for the purposes of this section be considered 
as holding credits in favor of the person entitled to such 
return to the extent of the value of the money; or other 
property so returnable. Nothing in this section; shall be 
construed as authorizing the taking of actual possession, 

i 

by any officer of any court, of any money or other prop- 


i 
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erty held by the Alien Property Custodian or by the 
Treasurer of the United States. 

Sec. 31. As used in this Act, the term “member of 
the former ruling- family” means (1) any person who 
was at any time between April 6, 1917, and July 2, 1921, 
the German Emperor or the ruler of any constituent 
kingdom of the German Empire, or (2) the wife or any 
child of such person. 

Straits Settlements Alien Enemy (Winding-Up) 

Ordinance. 


2. In this Ordinance:—. . . 

“Trade” includes every kind of business, oc¬ 
cupation and work. 

“Enemy Company” means a company, one- 
third or more of the issued share capital or of 
the directorate of which, immediately before or at 
any time since the fourth day of August, 1914, 
was held by or on behalf of or consisted of persons 
who were subjects of, or resident or carrying on 
business in, a State for the time being at war with 
His Majesty, notwithstanding that the company 
is registered within His Majesty's Dominions, and 
includes any company or body of persons incorpo¬ 
rated in an enemy country and any incorporated 
company or body of persons, wherever incorpo¬ 
rated, carrving on business in an enemv country 
or in anv territory for the time being in hostile oc- 
cupation. 

• ••••••• 

4.— (1) The Governor may appoint any person whom 
he may think lit as liquidator to wind up the affairs of 
any trade carried on in the Colony either at the com¬ 
mencement of this Ordinance or thereafter—. . . 

(c) by an enemy company or by anyone for the 
benefit or on behalf of an enemy company. 
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(2) Such liquidator may be appointed although the 

I 

trade carried on in the Colony by or on behalf of such 
alien enemy or enemy company may have been! a branch 
or the head office of a trade carried on also optside the 
Colony. I 

(3) The appointment of any such liquidator shall be 
made by writing under the hand of the Governor, and 
such writing shall be conclusive evidence of such appoint¬ 
ment for all purposes whatsoever until the appointment 

has been revoked bv the Governor. 

• { 

I 

(4) The Governor may revoke any such appointment 
at any moment in his absolute discretion, and upon the 
communication of such revocation to the liquidator his 
powers as liquidator shall absolutely cease and deter¬ 
mine, without prejudice, however, to any acts fiona fide 
done by him as liquidator before the communication of 
such revocation of such appointment, and withojut preju¬ 
dice to the rights of any persons who may bond fide deal 
with him without notice of anv such revocation. 

(5) The rights and powers of any such liquidator 
shall take effect from the date of his appointment. 

• • • • • • • I • 

(9) Every such winding-up shall, subject to the just 
rights of any other persons, be carried out as for the 
benefit of the persons entitled to the profits of such trade, 
or to any property dealt with by the liquidator!, and all 
proceeds realised by such winding-up after providing 
for the matters referred to in sub-sections (ltL), (12), 
(12z) and (12y), shall be paid to the Custodian of Enemy 
Property to hold subject to such provisions of the Trad¬ 
ing with the Enemy Ordinances, 1914 to 1916, a^ are ap- 
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plicable to monies paid to the Custodian under those 
Ordinances. 

.••••••• 

6.—(1) When any trade of an alien enemy or enemy 
company has been wound up and the balance of the as¬ 
sets has been paid to the Custodian in accordance with 
Section 4 (9)— 

(a) the l)ooks, papers, accounts and documents of 
such alien enemy or enemy company and of the 
liquidator shall be dealt with in such manner as 
the Governor directs. 

(b) the Governor may make an order that such en¬ 
emy company, if registered in the Colony, shall 
be dissolved from the date of the order, and the 
Company shall be dissolved accordingly. 

(2) The order of dissolution made by the Governor 
shall be reported to the Registrar of Companies, who 
shall make in his books a minute of the dissolution of the 
Company. 

• ••••••• 

8.—Whereas the appointment of the person to act as 
liquidator to wind up the trade of Behn Meyer and Com¬ 
pany, Limited in this Colony although made on the 
eighteenth day of December, 191 b was not made under 
the hand of the Colonial Secreiarv until the second dav 
of January, 191 it is hereby enacted that the rights and 
powers of such liquidator shall take effect as from the 
eighteenth day of December, 1914. 

Straits Settlements Clearing Office (Amendment) 

Ordinance. 

• ••••••♦ 

2. The provisions of His Majesty's Order in Council 
of the 28th day of June, 1920, cited as the Treaty of Peace 
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(Amendment) Order, 1920, shall, with the modifications 
hereinafter set out, apply to the Colony, and shall be read 
as amending the Order of His Majesty in Council of the 
18th day of August, 1919, cited as the Treaty jof Peace 
Order, 1919, as modified by section 3 of the Clearing Of¬ 
fice Ordinance, 1920. 

3. The Treaty of Peace (Amendment) Order, 1920, 
in its application to the Colony is modified as follows:— 

j 

(a) The words “Governor in Council” arb substi¬ 
tuted for the words “Board of Trade” or 
“President of the Board of Trade” wherever the 
same occur in the proviso to Clause 2 hr in the 
Schedule, except in paragraph (XIV A) of Ar¬ 
ticle I thereof. 

I 

i 

• • • • • • • • 

| 

6. There shall be printed with this Ordinance the 
Treaty of Peace Order, 1919, together with the Schedule 
attached thereto, and the Treaty of Peace (Amehdment) 

I 

Order, 1920, together with the Schedule attached! thereto. 

• • • • • • • j • 

At the Court at Buckingham Palace, the 18th day of 
August, 1919. j 

i 

i 

Present, 

i 

The King’s Most Excellent Majesty in Council. 
W h e i: e a s at Versailles on the twenty-eighth! day of 
June, nineteen hundred and nineteen, a Treaty Of Peace 
(hereinafter referred to as “the Treaty”) was signed on 
behalf of His Majesty: 

And whereas by the Treaty of Peace Act, 1919, it was 
provided that His Majesty might make such Appoint¬ 
ments, establish such offices, make such Orders ib Coun¬ 
cil and do such things as appeared to him to be neces¬ 
sary for carrying out the Treaty, and for giving effect 
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to any of the provisions of the Treaty, and that any Order 
in Council made under that Act might provide for the im¬ 
position by summary process or otherwise of penalties in 
respect of breaches of the provisions thereof: 

And whereas the Treaty contained the Sections set 
out in the Schedule to this Order, and it is expedient that 
for giving effect to those Sections the provisions herein¬ 
after contained should have effect: 

• ••••••• 

Now, therefore, His Majesty, by and with the advice 

of His Privy Council, is pleased to order, and it is hereby 

ordered, as follows:— 

1. The Sections of the Treatv set out in the Sched- 

* 

ule to this Act shall have full force and effect as law, and 
for the purpose of carrying out the said Sections the fol¬ 
lowing provisions shall have effect:— 


(XVI) All property, rights and interests within His 
Majesty’s Dominions or Protectorates belong¬ 
ing to German nationals at the date when the 
Treaty comes into force (not being property 
rights or interests acquired under any general 
license issued by or on behalf of His Majesty), 
and the net proceeds of their sale, liquidation 
or other dealings therewith, are hereby 
charged 

(a) in the first place, with payment of the 
amounts due in respect of claims by 
British nationals with regard to their 
property, rights and interests, including 
companies and associations in which they 
are interested in German territory, or 
debts owing to them by German nationals, 
and with payment of any compensation 
awarded by the Mixed Arbitral Tribunal, 
or by an Arbitrator appointed by that 
Tribunal in pursuance of paragraph (e) 
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of Article 297, and with payment of claims 
growing out of acts committed by the 
German Government or by German au¬ 
thorities since the thirty-first day of July, 
and before the fourth day of t 4ugust, 
nineteen hundred and fourteen; and 

(b) secondly, with payment of the amounts 
due in respect of claims by British na¬ 
tionals with regard to their property, 
rights and interests in the territories of 
Austria-Hungary, Bulgaria and Turkey, 
in so far as those claims are not other¬ 
wise satisfied. 

I 

Provided that any particular property, rights or inter¬ 
ests so charged may at any time, if His Majesty thinks 
fit, be released from the charge so created. 

I 

(XVII) With a view to making effective and enforc¬ 
ing such charge as aforesaid— 

(a) no person shall, without the consent of 
the Custodian, transfer, part with or 
otherwise deal in any property, right or 
interest subject to the charge, and if he 
does so he shall be liable on summary con¬ 
viction to a fine not exceeding one hun¬ 
dred pounds or to imprisonment! for a 
term not exceeding three months or to 
both such imprisonment and fine: ! 

(1>) every person owning or having the con¬ 
trol or management of any property right 
or interest subject to the charge (includ¬ 
ing where the property right or interest 
consists of shares stocks or other securi¬ 
ties issued by a company municipal au¬ 
thority or other body or any right or in¬ 
terest therein such company authority or 
body) shall, unless particulars thereof 
have already been furnished to the Cus¬ 
todian in accordance with the Trading 
with the Enemy Acts, 1914 to 1918, within 
one month from the date when this order 
comes into operation by notice in venting 
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communicate the fact to the Custodian, 
and shall furnish the Custodian with such 
particulars in relation thereto as the Cus¬ 
todian may require, and if any person fails 
to do so he shall on summary conviction 
be liable to a tine not exceeding one hun¬ 
dred pounds; 

(c) where the property charged consists of in¬ 
scribed registered stock, shares or other 
securities, any company, municipal au¬ 
thority or other body by whom the securi¬ 
ties were issued or are managed shall, on 
application being made by the Custodian, 
enter the Custodian in the books in which 
the securities are inscribed or registered 
as the proprietor of the securities subject 
to the charge, and the Custodian shall, 
subject to the consent of the Board of 
Trade, have power to sell or otherwise 
deal with the securities as proprietor of 
which he is so registered or inscribed; 

(d) the Board of Trade may by order vest in 
the Custodian any property, rights and 
interests subject to the charge, or the 
right to transfer the same, and for that 
purpose section four of the Trading with 
the Enemy (Amendment) Act, 1916, shall 
apply as if such property, rights and in¬ 
terests were property belonging to an 
enemy or enemy subject; 

• #•••••§ 

3. This Order shall apply to the whole of His 
Majesty's Dominions and Protectorates, except the Do¬ 
minion of Canada, the Commonwealth of Australia 
(which for this purpose shall be deemed to include Papua 
and Norfolk Island), the Union of South Africa, the Do¬ 
minion of New Zealand, Newfoundland and India, but in 
its application to the parts of His Majesty’s Dominions 
outside the United Kingdom and to British Protectorates 
shall be subject to such modifications as may be made by 
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j. 

i 
i 
1 

the legislatures of those parts or those Protectorates for 
adapting to the circumstances thereof the provisions of 
this Order. 

• • • • • • • i • 

Attached to said Treaty of Peace Order, lj)19, is a 
Schedule consisting of excerpts from the Treaty of Ver¬ 
sailles, and, among others, of the following: 

Section IV.—Property, Rights and Interests. 

i 

Article 297. 

The question of private property, rights and inter¬ 
ests in an enemy country shall be settled according to 
the principles laid down in this section and to the pro¬ 
visions of the Annex hereto:— 

• • • • • • • j • 

I 

(b) Subject to any contrary stipulations which may 
be provided for in the present Treaty, the Allied 
and Associated Powers reserve the right to re¬ 
tain and liquidate all property, rights, and in¬ 
terests belonging at the date of the coming into 
force of the present Treaty to German nationals, 
or companies controlled by them, withlin their 
territories, colonies, possessions and protecto¬ 
rates, including territories ceded to them by the 
present Treaty. 

The liquidation shall be carried out in accord¬ 
ance with the laws of the Allied or Associated 
State concerned, and the German owner shall 
not be able to dispose of such property; rights, 
or interests nor to subject them to any charge 
without the consent of that State. 

• • • • • • • | • 

(d) As between the Allied and Associated Powers 
or their nationals on the one hand and Gjermany 
or her nationals on the other hand, all; the ex¬ 
ceptional war measures, or measures of transfer, 
or acts done or to be done and execution of such 
measures as defined in paragraphs 1 and 3 of 
the Annex hereto shall be considered as final 

I 


! 
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and binding upon all persons except as regards 
the reservations laid down in the present Treaty. 
• •#••••• 

(i) Germany undertakes to compensate its nationals 
in respect of the sale or retention of their prop¬ 
erty, rights, or interests in Allied or Associated 
States. 

• ••••••• 

Annex. 

1. In accordance with the provisions of Article 297, 
paragraph (d), the validity of vesting orders and of 
orders for the winding-up of businesses or companies, 
and of any other orders, directions, decisions, or instruc¬ 
tions of any Court or any Department of the Govern¬ 
ment of any of the High Contracting Parties made or 
given, or purporting to be made or given, in pursuance 
of war legislation with regard to enemy property, rights, 
and interests is confirmed. The interests of all persons 
shall be regarded as having been effectively dealt with 
by any ordei;, direction, decision, or instruction dealing 
with property in which they may be interested, whether 
or not such interests are specifically mentioned in the 
order, direction, decision, or instruction. Xo question 
shall be raised as to the regularitv of a transfer of anv 
property, rights or interests dealt with in pursuance of 
any such order, direction, decision, or instruction. Every 
action taken with regard to any property, business, or 
company, whether as regards its investigation, sequestra¬ 
tion, compulsory administration, use, requisition, super¬ 
vision, or winding-up, the sale or management of prop¬ 
erty, rights or interests, the collection or discharge of 
debts, the payment of costs, charges, or expenses, or any 
other matter whatsoever, in pursuance of orders, direc¬ 
tions, decisions, or instructions of any Court or of any 
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j 

Department of the Government of any of the High Con¬ 
tracting Parties made or given or purporting to he made 
or given, in pursuance of war legislation with regard to 
enemy property, rights, or interests, is confirmed. Pro¬ 
vided that the provisions of this paragraph shall not be 
held to prejudice the titles to property heretofore ac¬ 
quired in good faith and for value and in accordance 
with the laws of the country in which the property is 
situated by nationals of the Allied and Associated 
Powers. 

The provisions of this paragraph do not apply to such 

of the above-mentioned measures as have been thken bv 

! * 

the German authorities in invaded or occupied territory, 
nor to such of the above-mentioned measures as hajve been 
taken by Germany or the German authorities since No¬ 
vember 11th, 1918, all of which shall be void. 

2. Xo claim or action shall be made or brought against 

any Allied or Associated Power or against anyjperson 

acting on behalf of or under the direction of any legal 

authority or Department of the Government of such a 

Power bv Germanv or bv anv German national wherever 
» • * * 

resident in respect of any act or omission with regard 
to his property, rights, or interests during the walr or in 
preparation for the war. Similarly no claim or action 
shall be made or brought against any person in respect 
of any act or omission under or in accordance with the 
exceptional war measures, laws or regulations of any 
Allied or Associated Power. 

I 

! 

3. In Article 297 and this Annex the expression 

I 

“exceptional war measures” includes measures; of all 
kinds, legislative, administrative, judicial, or othefs, that 

I 

have been taken or will be taken hereafter with regard 


! 

I 
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to enemy property, and which have had or will have 
the effect of removing from the proprietors the power of 
disposition over their property, though without affecting 
the ownership, such as measures of supervision, of com¬ 
pulsory administration, and of sequestration; or meas¬ 
ures which have had or will have as an object the seizure 
of, the use of, or the interference with enemy assets 
for whatsoever motive, under whatsoever form, or in 
whatsoever place. Acts in the execution of these meas¬ 
ures include all detentions, instructions, orders, or de¬ 
crees of Government Departments or Courts applying 
these measures to enemy property, as well as acts per¬ 
formed by any person connected with the administra¬ 
tion or the supervision of enemy property, such as the 
payment of debts, the collecting of credits, the payment 
of any costs, charges, or expenses, or the collecting of 
fees. 

Measures of transfer are those which have affected or 
will affect the ownership of enemy property by transfer¬ 
ring it in whole or in part to a person other than the 
enemy owner, and without his consent, such as measures 
directing sale, liquidation, or devolution of ownership in 
enemy property, or the cancelling of titles or securities. 

4. All property, rights, and interests of German na¬ 
tionals within the territory of any Allied or Associated 
Power and the net proceeds of their sale, liquidation or 
other dealing therewith may be charged by that Allied 
or Associated Power in the first place with payment of 
amounts due in respect of claims by the nationals of that 
Allied or Associated Power with regard to their prop¬ 
erty, rights, and interests, including companies and asso¬ 
ciations in which they are interested, in German terri¬ 
tory, or debts owing to them by German nationals, and 
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with payment of claims growing out of acts committed 
by the German Government or by any German Authori¬ 
ties since July 31, 1914, and before that Allied or Asso¬ 
ciated Power entered into the war. The amount! of such 
claims may be assessed by an arbitrator appointed by 
Mr. Gustave Ador, if he is willing, or, if no such appoint¬ 
ment is made by him, by an arbitrator appointed by the 
Mixed Arbitral Tribunal provided for in Section VI. 
They may be charged in the second place with payment 
of the amounts due in respect of claims by the nationals 
of such Allied or Associated Power with regard to their 
property, rights and interests in the territory of other 
enemy Powers, in so far as those claims are otherwise 
unsatisfied. 

• • • • • • • 

9. Until completion of the liquidation provided for 

by Article 297, paragraph (b), the property, rights, and 
interests of German nationals will continue to be isubject 
to exceptional war measures that have been or will be 
taken with regard to them. j 

10. Germany will, within six months from the coming 
into force of the present Treaty, deliver to each Allied 
or Associated Power all securities, certificates, deieds, or 
other documents of title held by its nationals and relat- 
ing to property, rights, or interests situated in th£ terri¬ 
tory of that Allied or Associated Power, including any 
shares, stock, debentures, debenture stock, or otlter ob- 

I 

ligations of any company incorporated in accordance with 
the laws of that Power. 

Germany will at any time on demand of any Allied 
Power furnish such information as may be required with 
regard to the property, rights, and interests of Gierman 
nationals within the territory of such Allied or Associ- 

I 

i 

i 

j 
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ated Power, or with regard to any transaction concerning 
such property, rights or interests effected since July 1, 
1914. 


The Treaty of Peace (Amendment) Order, 1920. 

At the Court of Buckingham Palace, the 28th day of 

June, 1920. 

Present 

The King’s Most Excellent Majesty in Council. 

"Whereas in pursuance of the powers conferred on 
Him by the Treaty of Peace Act, 1919, (a) His Majesty 
in Council was pleased to make the Treaty of Peace 
Order, 1919, (b) and it is expedient that the said Order 
should be amended in manner hereinafter appearing: 

Now therefore His Majesty, by and with the advice of 
His Privy Council, is pleased to order, and it is hereby 
ordered as follows:— 

1. The provisions of the Treaty of Peace Order, 1919, 
set out in the first column of the Schedule to this Order 
shall be amended in the manner shown in the second 
column of that Schedule. 

2. Paragraph (XVI) of Article one of the Treaty of 
Peace Order, 1919, shall have effect and shall be deemed 
always to have had effect as if for the proviso to 
that paragraph the following proviso were contained 
therein:— 

“Provided that any particular property rights 
or interests so charged may at any time be released 
by the Custodian acting under the general direc¬ 
tion of the Board of Trade from the charge so 
created.” 
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I 

Treaty of Versailles. 

The provisions pertinent herein are those set forth 
in the Schedule contained in the Straits Settlements 
Clearing Office (Amendment) Ordinance, supra. 

The opening of the Treaty is in part as follo\ys: 

i 

“The United States of America, The British Em- 
pire, France, Italy and Japan, 

i 

“These Powers being described in the present Treaty 
as the Principal Allied and Associated Powers, 

“Belgium, Bolivia, Brazil, China, Cuba, Ecuador, 
Greece, Guatemala, Haiti, The Hedjaz, Honduras, 
Liberia, Nicaragua, Panama, Peru, Poland, Portugal, 
Roumania, The Serb - Croat - Slovene State; Siam, 
Czecho-Slovakia and Uruguay, 

i 

“These Powers constituting with the Principal Pow¬ 
ers mentioned above the Allied and Associated Powers, 

of the one part; 

* ‘ And Germany, 

of the other part; 

“Bearing in mind that on the request of the Imperial 
German Government an Armistice was granted on No¬ 
vember 11, 1918, to Germany by the Principal Allied and 

i 

Associated Powers in order that a Treaty of PeacO might 
be concluded with her, and 

“The Allied and Associated Powers being equally de- 

i 

sirous that the war in which they were successively in¬ 
volved directly or indirectly and which originated in the 
declaration of war by Austria-Hungary on July 28, 1914, 

against Serbia, the declaration of war by Germany 

! 

against Russia on August 1,1914, and against Frgnce on 
August 3,1914, and in the invasion of Belgium, should be 

I 

replaced by a firm, just and durable Peace, 

“For this purpose the High Contracting Parties 
represented as follows: 

I 
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The President of the United States of America, by: 

The Honourable Woodrow Wilson, President of 
the United States, acting in his own name and 
by his own proper authority; 

The Honourable Robert Lansing, Secretary of 
State; 

The Honourable Henry White, formerly Ambassa- 
dor Extraordinary and Plenipotentiary of the 
United States at Rome and Paris; 

The Honourable Edward M. House; 

General Tasker H. Bliss, Military Representa- 
tiye of the United States on the Supreme War 
Council; 

His Majesty the King of the United Kingdom of Great 
Britain and Ireland and of the British Dominions 
Beyond the Seas, Emperor of India, by: 

The Right Honourable Day id Lloyd George, M. P., 
First Lord of His Treasury and Prime Minister; 

The Right Honourable Andrew Bonar Law, M. P., 
Ilis Lord Privy Seal; 

The Right Honourable Viscount Milner, G. C. B., 
G. C. M. G., His Secretary of State for the 
Colonies; 

The Right Honourable Arthur James Balfour, 
0. M., M. P., His Secretary of State for Foreign 
Affairs; 

The Right Honourable George Xicoll Barnes, 
M. P., Minister without portfolio; 

And 

for the Dominion of Canada, by: 

The Honourable Charles Joseph Doherty, Minister 
of Justice; 

The Honourable Arthur Lewis Sifton, Minister of 
Customs; 

for the Commonwealth of Australia, by: 

The Right Honourable William Morris Hughes, 
Attorney General and Prime Minister; 

The Right Honourable Sir Joseph Cook, G. C. M. 
G., Minister for the Navy; 



35 


for the Union of South Africa, by: i 

General the Eight Honourable Louis Botha, Min¬ 
ister of Native Affairs, and Prime Minister; 
Lieutenant-General the Right Honourable Jan 

Christian Smuts, K. C., Minister of Defence; 

for the Dominion of New Zealand, by: 

The Right Honourable William Ferguson Massey, 
Minister of Labour and Prime Minister!; 

for India, by: 

The Right Honourable Edwin Samuel Montagu, 
M. P., His Secretary of State for India; j 
Major-General His Highness Maharaja Sif Ganga 
Simrh Bahadur, Maharaja of Bikaner, G. C. S. I., 
G. C. I. E., G. C. V. 0., K. C. B., A. D. C. 


The President of the French Republic, by: 

Mr. Georges Clemenceau, President of the Council, 
Minister of War; 

Mr. Stephen Pichon, Minister for Foreign Affairs; 

Mr. Louis-Lucien Klotz, Minister of Finance; 

Air. Andre Tardieu, Commissary General for 
Franeo-Ameriean Military Affairs; I 

Mr. Jules Cambon, Ambassador of France!;” 

I 

The conclusion of the Treaty is in part as follows: 

“In Faith Whereof the above-named Plenipoten¬ 
tiaries have signed the present Treaty. j 

“Done at Versailles, the twenty-eighth day of June, 
one thousand nine hundred and nineteen. ... 


Woodrow Wilson 

Robert Lansing 

Henrv White 
* 

E. M. House 
Tasker H. Bliss 
D. Lloyd George 
A. Bonar Law 
Milner 

Arthur James Balfour 
George N. Barnes 
Chas. J. Doherty 


i 
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Arthur L. Sifton 
W. M. Hughes 
Joseph Cook 
Louis Botha 
J. C. Smuts 
W. F. Massey 
Ed. S. Montagu 

Ganga Singh, Maharaja De Bikaner,” 
Etc., Etc. 

Treaty of Peace Between United States and 

Germany. 

Considering that the United States, acting in con¬ 
junction with its co-belligerents, entered into an Armis¬ 
tice with Germany on November 11, 1918, in order that a 
Treaty of Peace might be concluded; 

Considering that the Treaty of Versailles was signed 
on June 28, 1919, and came into force according to the 
terms of its Article 440, but has not been ratified by the 
United States; 

Considering that the Congress of the United States 
passed a Joint Resolution, approved by the President 
July 2, 1921, which reads in part as follows: 

‘‘Resolver] by the Senate and House of Representa¬ 
tives of the United States of America in Congress as¬ 
sembled, That the state of war declared to exist between 
the Imperial German Government and the United States 
of America by the joint resolution of Congress approved 
April 6,1917, is hereby declared at an end. 

“Sec. 2. That in making this declaration, and as a 
part of it, there are expressly reserved to the United 
States of America and its nationals any and all rights, 
privileges, indemnities, reparations, or advantages, to¬ 
gether with the right to enforce the same, to which it 
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or they have become entitled under the terms of the 
armistice signed November 11, 1918, or any extensions 
or modifications thereof; or which were acquired by or 
are in the possession of the United States of America by 
reason of its participation in the war or to wjhich its 
nationals have thereby become rightfully entitled; or 
which, under the Treaty of Versailles, have beein stipu¬ 
lated for its or their benefit; or to which it is entitled as 
one of the principal Allied Associated powers!; or to 
which it is entitled bv virtue of anv Act or Acts of Con- 

i 

gress; or otherwise. 

• • • • • • • • 

“Sec. 5. All property of the Imperial German Gov¬ 
ernment, or its successor or successors, and of all (prerman 
nationals, which was, on April 6, 1917, in or has since 
that date come into the possession or under control of, 
or has been the subject of a demand by the United States 
of America or of any of its officers, agents, or employees, 
from any source or by any agency whatsoever, and all 
property of the Imperial and Royal Austro-Hungarian 
Government, or its successor or successors, and! of all 
Austro-Hungarian nationals which was on December 7, 
1917, in or has since that date come into the possession 
or under control of, or has been the subject of a demand 
bv the United States of America or anv of its officers, 
agents, or employees, from any source or by any agency 
whatsoever, shall be retained by the United States of 
America and no disposition thereof made, except as shall 
have been heretofore or specifically hereafter sljall be 
provided by law until such time as the Imperial German 
Government and the Imperial and Royal Austrq-Hun- 
garian Government, or their successor or successors, 
shall have respectively made suitable provision fbr the 


i 
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satisfaction of all claims against said Governments re¬ 
spectively, of all persons, wheresoever domiciled, who 
owe permanent allegiance to the United States of 
America and who have suffered, through the acts of the 
Imperial German Government, or its agents, or the Im¬ 
perial and Koyal Austro-Hungarian Government, or its 
agents, since July 31, 1914, loss, damage, or injury to 
their persons or property, directly or indirectly, whether 
through the ownership of shares of stock in German, 
Austro-Hungarian, American, or other corporations, or 
in consequence of hostilities or of any operations of war, 
or otherwise, and also shall have granted to persons 
owing permanent allegiance to the United States of 
America most-favored-nation treatment, whether the 
same be national or otherwise, in all matters affecting 
residence, business, profession, trade, navigation, com¬ 
merce and industrial property rights, and until the Im¬ 
perial German Government and the Imperial and Royal 
Austro-Hungarian Government, or their successor or suc¬ 
cessors, shall have respectively confirmed to the United 
States of America all fines, forfeitures, penalties, and 
seizures imposed or made by the United States of 
America during the war, whether in respect to the prop¬ 
erty of the Imperial German Government or German 
nationals or the Imperial and Royal Austro-Hungarian 
Government pr Austro-Hungarian nationals, and shall 
have waived any and all pecuniary claims against the 
United States of America.” 

Being desirous of restoring the friendly relations ex¬ 
isting between the two nations prior to the outbreak of 
war. 

Have for that purpose appointed their plenipotenti¬ 


aries : 
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The President of the German Empire, Dr. Friederich 
Rosex, Minister for Foreign Affairs, and the President 
of the United States of America; Ellis Lorixg Dresel, 
Commissioner of the United States of America; to Ger- 
many; 

Who, having communicated their full powers, found 
to be in good and due form, have agreed as follows: 

i 

Article I. I 

Germanv undertakes to accord to the United States, 
and the United States shall have and enjoy, all the rights, 
privileges, indemnities, reparations or advantagqs speci¬ 
fied in the aforesaid Joint Resolution of the Congress of 
the United States of July 2, 1921, including all the rights 
and advantages stipulated for the benefit of the : United 
States in the Treaty of Versailles which the United States 
shall fully enjoy notwithstanding the fact thht such 
Treaty has not been ratified by the United States. 

Article II. 

j 

With a view to defining more particularly the; obliga¬ 
tions of Germany under the foregoing Article with re¬ 
spect to certain provisions in the Treaty of Versailles, 
it is understood and agreed between the High Contract¬ 
ing Parties: 

(1) That the rights and advantages stipulated in that 
Treaty for the benefit of the United States, which it is 
intended the United States shall have and enjoy, are 
those defined in Section 1, of Part IV, and Parts‘V, VI, 
VIII, IX, X, XI, XII, XIV, and XV. j 

The United States in availing itself of the rights and 
advantages stipulated in the provisions of that Treaty 
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mentioned in this paragraph will do so in a manner con¬ 
sistent with the rights accorded to Germany under such 
provisions. 

Treaty of Commerce and Navigation Between the 
United Kingdom and Germany, Ratified September 

8 , 1925 . 

• ••••••• 

Article 5. 

The subjects or citizens of each of the two Contract¬ 
ing Parties in the territories of the other shall be at full 
liberty to acquire and possess every description of prop¬ 
erty, movable and immovable, which the laws of the other 
Contracting Party permit, or shall permit, the subjects 
or citizens of any other foreign country to acquire and 
possess. They may dispose of the same by sale, exchange, 
gift, marriage, testament, or in any other manner, or ac¬ 
quire the same by inheritance, under the same conditions 
as are or shall be established with regard to subjects or 
citizens of the other Contracting Party. 

• • • • • • • - • 

It is understood that the foregoing provisions are ap¬ 
plicable to companies, partnerships and associations con¬ 
stituted before the signature of the present treaty as well 
as to those which may be constituted subsequently. 

• •••••• • 

Article 31. 

The stipulations of the present treaty shall not be 
applicable to India or to any of His Britannic Majesty’s 
self-governing Dominions, Colonies, Possessions or Pro¬ 
tectorates unless notice is given by His Britannic 
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Majesty’s representative at Berlin of the desire; of His 
Britannic Majesty that the said stipulations shall apply 
to any such territory. 


Article 33. 

The present treaty shall be ratified and the ratifica¬ 
tions shall be exchanged at London as soon as possible. 
It shall come into force immediately upon ratification 
and shall be binding during five years from the date of its 
coming into force. In ease neither of the two Contracting 
Parties shall have given notice to the other twelve months 
before the expiration of the said period of five years of 
its intention to terminate the present treaty, it shall re¬ 
main in force until the expiration of one year from the 
date on which either of the two Contracting Parties shall 
have denounced it. 

• • • • • • • j • 

I 

Protocol. 


(!) | 

i 

i 

! 

The Treaty of Commerce and Navigation signed this 
day being based on the principle of the most fatoured 
nation, both parties to the treaty undertake to give the 
widest possible interpretation to that principle. 

• • • • • • • j # 

Minutes of a Meeting between British and German Rep- 
resentatives, held at 4 P. M., on the 2nd December, 
1924, at the Foreign Office, London, for the purpose of 
signing a Treaty of Commerce and Navigation between 
Great Britain and Germany. 
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Plenipotentiaries present: 


Great Britain. 

The Right Honorable Aus¬ 
ten Chamberlain, M.P., 
His Majesty’s Principal 
Secretary of State for 
Foreign Affairs. 

The Right Honorable Lord 
D’Abernon, G.C.M.G., 
His Majesty’s Ambassa¬ 
dor Extraordinary and 
Plenipotentiary at Ber¬ 
lin. 


German y. 

His Excellency the Ger¬ 
man Ambassador, Dr. 
Sthamer. 

Dr. Carl von Schubert, Di¬ 
rector in the German 
Ministry for Foreign 
Affairs. 


The Secretary of State for Foreign Affairs an¬ 
nounced that the negotiation of the Treaty of Commerce 
and Navigation between Great Britain and Germany was 
now concluded and that the Treaty was ready for sig¬ 
nature. 


The German Ambassador, on behalf of the German 
delegation, drew attention to the terms of Sir Otto Xie- 
mever’s letter to Herr von Schubert of the 28th Novem- 
ber, 1924, and desired that a copy thereof should form 
an annex to the minutes of this meeting. 

The Secretary of State for Foreign Affairs, agreed, 
and stated that the treatv was signed on either side with- 
out reservation and upon the understanding that it would 
not prejudice in any way rights enjoyed under or in vir¬ 
tue of the Treatv of Versailles. 

y 

The German Ambassador concurred in this view. 

The plenipotentiaries (the Secretary of State for 
Foreign Affairs and Lord D’Abernon for Great Britain, 
and the German Ambassador and Herr von Schubert for 
Germany) then proceeded to the signature of the treaty 
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and of the protocol attached thereto, and the proceedings 
terminated. 

i 

Austen Chamberlain. 

D ’Abernon. 

Sthamer. 

C. v. Schubert. 

Sir Otto Xiemeyer to Herr von Schubert. 

I 

Dear Herr von Schubert, November 28, 1924. 

I have now been been able to consult the Chancellor 
of the Exchequer, and am in a position to give to you 
our reply with regard to the Reparation Recovery Act. 
In the first place, I can repeat my assurance that we 
have no desire to retain the Act for its own .sake, and 
that the only object of any stipulations which we may 
make is to secure that by departing from the procedure 
under the Act, as it at present exists, the British Govern¬ 
ment does not lose the share of reparation receipts to 
which it is entitled. 

The difficulty which we see in adopting any procedure 
on the lines of that suggested in the memorandum which 
you gave to me yesterday, is that the Reparation Recov¬ 
ery Act has a recognized position, and that we must make 
sure that if we alter the procedure we do not sacrifice 
the rights which we enjoy in respect of the Act as it 
stands, in which form the German Government agreed 
to facilitate its working by reimbursing the amount of 
the levy to German exporters by article IX of the Sched¬ 
ule of Payments and by their acceptance of the Dawes 
plan. We hold, as I told you, that it was the intention 
of the Dawes Report that the annuities for the first two 
vears should be received in the form of deliveries in 
kind and local expenditure of the armies of occupation. 


i 

i 

i 
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The Dawes Report explicitly states that where there is 
reference to deliveries in kind in the report: “We have 
intended to include therein payments in Germany arising 
through the operation of the Reparation Recovery Acts.” 
Before, therefore, we could consider any alternative pro¬ 
cedure, it would be necessary to ascertain whether the 
agent-general,: the Transfer Committee and the other 
Governments which signed the London agreements take 
the view that the annuities for the first two vears must 
be received in deliveries in kind (including payments 
under the Reparation Recovery Act), and, if so, whether 
they would take the view that payments under the sys¬ 
tem which you propose could, for this purpose, be con¬ 
sidered as being payments under the Reparation Recov¬ 
ery Act. As I explained to you, the scheme which you 
propose would necessarily entail the repeal or suspension 
of the Reparation Recovery Act, and there is, therefore, 
clearly great doubt how far payments received under an 
alternative plan would be accepted by all the parties 
concerned as being subject to the same conditions as 
payments under the Act as it now exists. 

Moreover, under existing inter-Allied agreements 
our receipts under the Recovery Act are exempt from 
the charge for Belgian priority and for the United States 
of America arrears of cost of occupation, and if our posi¬ 
tion is to be the same under the alternative procedure as 
under the existing procedure, it would clearly be neces¬ 
sary to obtain an extension of these privileges to our 
receipts under the new procedure. 

It appears to the Chancellor of the Exchequer that 
the first step must necessarily be to ascertain what view 
of the matter would be taken by the agent-general, the 
Transfer Committee and other parties concerned. It 
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I 

i 
i 

rests with the German Government to ascertain whether 
it will be impossible to get the consent of the agent- 
general and the Transfer Committee to a proposal on the 
lines put forward or on similar lines which would pro¬ 
tect the British rights referred to above, and, at the same 
time, not involve payments by individual merchants. The 
British Government cannot give any formal as$urance, 
but they are quite ready to use their good offices to secure 
such a result. 

As soon as the necessary consents have been obtained, 
the British Government will enter into negotiations with 
the German Government with a view to the introduction 
of the new procedure. 

T am, &c. j 

O. E. NTlKM-F.VtER. 
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Howard Sutherland, as Alien Property Custodian, and 
H. T. Tate, as Treasurer of the United States, 

Appellees. 


BRIEF ON BEHALF OF APPELLEE BEHN, 
MEYER & COMPANY, LIMITED. 


The above entitled causes are suits brought! under 
section 9 of the Trading with the Enemy Act !of the 
United States to recover property wrongfully seized by 
the Alien Property Custodian (*pp. 2-8; R. No) 4761, 
pp. 7-12). Pursuant to stipulation, they were tried to- 

i 

gether in the Supreme Court of the District of Columbia 


* Unless otherwise stated, the page references in this brief are to the 
transcript of the record in No. 4760. 
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before Mr. Chief Justice McCoy (pp. 44-5). After such 
trial, the learned Chief Justice, in the cause now desig¬ 
nated in this court as Xo. 4760, rendered a decree in 
favor of the appellee Behn, Meyer & Company, Limited, 
upon the bill of complaint filed on its behalf by one Emil 
Martens, a director of Behn, Meyer & Company, Lim¬ 
ited, and its attorney-in-fact (pp. 34-5). From that 
decree the Government of the United States, here repre¬ 
sented by the Alien Property Custodian and the Treas¬ 
urer of the United States, has appealed (p. 35). 

At the same time, the learned Chief Justice, in the 
cause now designated in this court as Xo. 4761, dismissed 
the bill of complaint purporting to be filed in the name 
of Behn, Meyer & Company, Limited, by Charles Ver¬ 
non Bailey and James Arthur Clarke, the Liquidators 
appointed by the Governor of the British Straits Settle¬ 
ments under the Alien Enemies (Winding-Up) Ordinance 
of that colony to wind up the trade of Behn, Meyer & 
Company, Limited, in that colony (B. 4761, p. 12). From 
that decree the Straits Settlements Liquidators have 
appealed (p. 13). 

The court below held (1) that Behn, Meyer & Com¬ 
pany, Limited, was not an enemy or ally of enemy, as 
those terms are defined in the Trading with the Enemy 
Act of the United States, and hence that the property 
had been wrongfully seized by the United States, and 
should be returned; and (2) that the property should 
not be returned to the Straits Settlements Liquidators, 
Bailey and Clarke, but to the company’s attorney-in-fact, 
Martens. The opinion of the court below appears at 
pages 258-65 of the record in Xo. 4760. The disposition 
of the controversy at bar, therefore, involves the deter¬ 
mination of those two principal issues. 
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In this brief we shall first discuss the contentions 
of the Government and then consider the contentions of 
the Straits Settlements Liquidators. 

! 

i 

Statement. 

j 

It may aid the court to have before it, at the outset, 
some of the more important dates involved in this con¬ 
troversy. Thus, the bill of complaint in No. 4760, upon 
which relief was awarded to the appellee Behn^ Meyer & 

i 

Company, Limited, was filed by its attorney-in-fact, Mar¬ 
tens, on July 28, 1922 (pp. 2, 6). Thereafter and on 
January 5, 1925, the Supreme Court of the United States 
upheld the sufficiency of that bill. Behn, Meyer £ Com¬ 
pany, Limited v. Miller, 266 U. S. 457. On April 18, 1925, 
the defendants answered (p. 8). 

Subsequently and on February 14, 1925, the j shares of 
stock in the plaintiff company which were owned by 
Messrs. Laspe, Witthoefft and Lorenz-Meyer, and all the 
corporate books pertaining thereto, were returned to 
them by the Liquidator of the company’s trafte in the 
Straits Settlements, with the consent of the Stjraits Set¬ 
tlement Custodian of Enemy Property (p. 28). 

J 

Notwithstanding that fact, however, the Liquidators 
on July 19, 1926, filed the bill of complaint ini No. 4761 
and prayed therein for the return of the property in suit 
(R. No. 4761, p. 2). On January 17, 1927, they filed an 
amended bill of complaint (id., p. 7). 

Although it is now conceded by the Liquidators “that 
if these shares had been released from the charge [under 
the Treaty of Versailles in favor of the Straits Settle¬ 
ments by the aforesaid surrender of the sharejs in Feb¬ 
ruary, 1925] the vesting orders [under the treaty] should 
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not have been . . . made,” nevertheless, on November 
13, 1926, such vesting orders were made purporting to 
take the shares from their then owners, Messrs. Laspe, 
Witthoefft and Lorenz-Mever, and to vest them in the 
Straits Settlements Custodian of Enemy Property (pp. 
153-6). 

The trial of the two suits in the court below com¬ 
menced January 25, 1927 (pp. 44-5), that is, more than 
two months after the making of the alleged vesting or¬ 
ders. Nevertheless, the Liquidators carefully refrained 
from anv reference thereto either in their bill of com- 
plaint or in their opening address in the court below* (pp. 
25-6; R. No. 4761, pp. 7-12). Only on January 31, 1927, 
did they, for the first time, produce and refer to those 
vesting orders (p. 26). 

On February 26, 1927, the trial ended and the court 
below rendered its decision in favor of the appellee in 
No. 4760 (p. 25). No step was thereafter taken by the 
Liquidators until November, 1927, when they moved the 
court below* to re-open the trial (pp. 15, 24). That motion 
was overruled in December, 1927 (R. 4761, p. 13). 

With those dates in mind, the court will more readily 
appreciate the bearing of the material facts in the rec¬ 
ord, which may be briefly summarized as follows: 

The plaintiff, Behn, Meyer & Company, Limited, is 
a corporation of the Straits Settlements, a British Crown 
Colony (pp. 46-7). It w*as organized in 1905 and did busi¬ 
ness in the Far East until the World War broke out in 
1914 (pp. 47, 73-4). At that time, and prior to 1917, most 
of its branches were taken over by the British Govern¬ 
ment (p. 74). The Philippine branches, however, were 
not taken over, but continued in business until after the 



5 



United States went into the war (p. 3). In February, 
1918, the Alien Property Custodian of the United States 
seized the Philippine branches and thereafter liquidated 

them (pp. 3-4, 9), realizing upwards of $489,000. 

| 

The seizure by the Alien Property Custodihn of the 
United States was made upon the theory that the said 
corporation was an “enemy”, within the meaning of the 
Trading with the Enemy Act, because most of its stock 
was enemy owned. The company was, however,j a Straits 
Settlements corporation, and indisputably it never had 

j 

done business in any enemy or ally of enemy j territory 
(pp. 47, 73-4). Accordingly, it was thereafter hidd by the 
Supreme Court of the United States that it was not an 
“enemv” within the terms of the statute, and hence that 
the seizure of the assets of its Philippine branches was 
erroneous. Belin, Meyer & Company, Limited jv. Miller, 
266 U. S. 457. j 

Upon the trial in the court below, it appeared that 
the majority of the company’s stockholders hnd direc¬ 
tors were Germans, and also that a supervisory commit¬ 
tee of the company, called the Consulting Committee, 
was German controlled (pp. 2-3, 47-8, 61, 64, 73^91). The 
Government thereupon claimed that these circumstances 
rendered the company an “enemy,” as that term is de¬ 
fined in the act. In point I of this brief that Contention 
is shown to be without merit and to amount, nji the end, 
to nothing more than an attempt to nullify the controlling 
decision of the Supreme Court of the United States 
herein. 

It was further proved upon the trial that, under Brit¬ 
ish and Straits Settlements law, an American citizen or 
an American corporation, whose property had been 


i 
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wrongfully seized in the Straits Settlements, could re¬ 
cover the same; and could do so, under the legislation 
of that colony, by direct suit against the Crown itself 
(pp. 93, 100, 104, 141, 145-6). That complies with the 
requirements of section 9 (e) of the Trading with the 
Enemy Act, which purports to prohibit recovery of er¬ 
roneously seized property by a citizen or subject of an 
allied nation, “unless such nation in like case extends 
reciprocal rights to citizens of the United States.” The 
facts and law pertinent to that phase of the case at bar 
are fully discussed in point 1 of this brief. 

it thus soon became evident upon the trial below that 
the plaintiff company was indisputably entitled to the 
return of the proceeds of its Philippine property now in 
the hands of the defendants, the Alien Property Cus¬ 
todian and the Treasurer of the United States. The 
next question considered below, therefore, concerned the 
authority of the respective individuals, who were re¬ 
sponsible for the two suits before the court, to maintain 
their respective actions on behalf of the plaintiff com¬ 
pany. In other words, the question was: Who was, in 
law and fact, the proper person to invoke a recovery 
for the plaintiff company? 

In the cause now designated as Xo. 47C0 in this court, 
the suit was being pressed by one Martens as attorney- 
in-fact of the plaintiff company (pp. G, 78-SO). It ap¬ 
peared below that he derived his authority from the ac¬ 
tion of the stockholders, directors and Consulting Com¬ 
mittee of the company (pp. 74-86), and that that action 
had been repeatedly ratified and confirmed by all of them, 
both at meetings and individually (id.). It was further 
shown by unimpeached evidence of legal experts of the 
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highest standing, Sir T. Willes Chitty and Mr. Christo¬ 
pher Nixon, both British barristers and the fcjrmer a 
lawyer of exceptional experience and learning, t|hat the 
individual and corporate action referred to conferred 
full and perfect authority upon Martens, as attorney-in- 
fact, to institute and maintain the suit, in which the court 
below granted the plaintiff a decree and which is now 
before this court as No. 47G0. The facts and the law 
upon that phase of the cases at bar are disciissed in 
detail in point II of this brief. 

In the suit which is before the court as appeal No. 
4761, Messrs. Clarke and Bailey were assuming to act 
for the plaintiff company (R. 4761, pp. 10, 12).j They 
were Liquidators appointed in the Straits Settlements 
to wind up the plaintiff company’s trade in thati colony 
(id.). They derived their authority to act as such 
Liquidators from the Alien Enemies (Windihg-Up) 
Ordinance of the Straits Settlements (pp. 93, ^4, 99). 

I 

Notwithstanding that the ordinance clearly limited their 
authority to the liquidation only of what the plaintiff com¬ 
pany had within the colony, it was, nevertheless, the con¬ 
tention of the Straits Settlements Liquidators that they 
were, not merely local liquidators, but universal liquida¬ 
tors, and as such entitled to take the property otJ Belm, 
Meyer & Company, Limited, wherever it was in th| whole 
world. It was upon that theory that the Liquidators filed 
their bill in No. 4761, and it was upon that theory that 
they went to trial (R. 4761, pp. 7-12; R. 4760, p. 110). In 
support thereof, they presented to the court below the 

J 

evidence of a Straits Settlements lawyer named Mundell. 
The trial soon revealed, however, that the theory that the 
Liquidators were universally entitled to possessj them- 



8 


selves of the plaintiff company’s property wherever 
found, could not he maintained; and now it is definitely 
conceded that that theory is abandoned by the Liquida¬ 
tors, who are in fact the appellants in Xo. 4761 (p. 119; 
Liquidators’ brief, pp. 9, 10). 

It should be remarked, however, that the hearing upon 
the abandoned issue resulted in thoroughly discrediting 
the Liquidators’ legal expert, Mundell. That phase of 
the controversy is considered in point V of this brief. 

The Liquidators’ claim to authority over all the prop¬ 
erty of Behn, Meyer & Company, Limited, having wholly 
failed in the court below, it became necessary for them to 
change front and advance some new theorv. They at- 
tempted so to do by producing three alleged vesting 
orders (pp. 153-6). These orders purported to have been 
made in November, 1926, more than four years after 
the commencement of suit in Xo. 4760 (p. 2), twelve 
vears after the outbreak of the World War, and nearly 
seven years after peace between Germany and the Straits 
Settlements (p. 215). The vesting orders were directed 
against Messrs. Laspe, Witthoefft and Lorenz-Mever, 
three stockholders of Behn, Meyer & Company, Limited, 
who together owned more than 29,000 of the 30,000 shares 
of the company’s capital stock (pp. 47-8, 50, 153-6). The 
vesting orders purported to take the stock away from the 
owners above named and to vest it in the Straits Settle¬ 


ments Custodian of Enemy Property (pp. 153-6). 

These vesting orders were based upon the theory that 
the shares of stock had their situs in the Straits Settle¬ 
ments, where the plaintiff company was incorporated, 
and that, therefore, the Treaty of Versailles conferred 
upon the colony the right to take the shares. The 
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Liquidators thereupon claimed in the court beloW to rep¬ 
resent the Straits Settlements Custodian as the alleged 
owner of over twenty-nine thirtieths of the company’s 
stock, and as such they insisted that they, and. not the 
attorney-in-fact, Mr. Martens, were entitled to represent 
and act for the company and to recover the property in 
suit. 

■i 

In points III, IV and VI of this brief the facts and 
law applicable to that contention are considered at length, 
and it is submitted that it is there demonstrated that 

I 

there is no more merit in the Liquidators’ afterthoughts 
concerning the alleged vesting orders than there was in 
the original assertion of universal authority lover the 
company’s property. 

The Liquidators’ contention based upon this change 
of front, furthermore, deliberately ignored some vital 
facts. It was shown below that in February, 1^25, more 
than a year before the alleged seizure of the stock by the 
vesting orders made in the Straits Settlements hnder the 
alleged treaty charge, the share certificates belonging to 
Messrs. Laspe, Witthoefft and Lorenz-Meyer, arid all the 
corporate records pertaining thereto, had bedn \ r olun- 

I 

tarily returned to their owners by the Straifs Settle- 

| 

ments Liquidator of the local property of the Company 
(pp. 191-2). It was shown that the very shaije certifi¬ 
cates had been in the hands of the Straits Settlements 
Custodian of Enemy Property at that time, and! that the 
Liquidator had returned them as aforesaid after duly 
securing official permission to that end (id.). 

The Straits Settlements Clearing Office (Amendment) 
Ordinance at that time provided that any particular 
property, rights, or interest subject to the Treaty of 
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Versailles could “at any time be released by the Cus¬ 
todian acting under the general direction of the Governor 
in council” (pp. 128, 137). It was shown that the very 
stock in question, and all the corporate records relating 
thereto, which had been in the hands of the Straits Set¬ 
tlements Custodian, were turned over to the owners by 
the Liquidator acting pursuant to due official permission 
(pp. 191-2). The well settled legal presumption that 
these high officials of the Straits Settlements had done 
their dutv in so surrendering the stock attached in the 
cases at bar, particularly as it would have been criminal 
misconduct, under the Straits Settlements law, for them 
to have wrongfully released the shares (p. 130). Accord¬ 
ingly, it was the opinion of the legal experts (see, for 
example, the certificate of Sir T. Willes Chitty, p. 268), 
as well as the ruling of the court below (pp. 262-4), that 
the shares of Messrs. Laspe, Witthoefft and Lorenz- 
Mever had been dulv released from the treatv charge 
before the vesting orders were made, even assuming that 
they had ever been subject to such a charge. That phase 
of this controversy is discussed in point IV of this brief. 

The Liquidators, who had brought the vesting orders 
with them to use upon the trial, and who, of course, knew 
all about the surrender of the shares and the corporate 
books to Mr. Overbeck, the representative of the original 
stockholders, Lgspe, IVitthoefft and Lorenz-Meyer, care¬ 
fully refrained—advisedly and deliberately, it is sub¬ 
mitted—from offering any explanation of this surrender 
of the shares and the books more than a year before the 
alleged vesting orders were made. They did not adduce 
the testimony of the Governor, or of the Custodian, or 
of the Liquidator who had delivered over the share cer- 
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tificates, etc. In a word, no one who could have explained 
the situation was called by the Liquidators, although all 
of them were, like the Liquidators themselves, officers of 
the Straits Settlements. Having it wholly within their 
power to render the case clear and certain, the liquida¬ 
tors deliberately saw fit to leave it wholly unexplained. 
They based their whole reliance upon the alleged;vesting 
orders, which also carefully refrained from even hint¬ 
ing at the previous release of the shares. Manifestly, 
such a studied course of suppression of facts! wholly 
within the power of a party to produce, could lbad the 
court below to but one conclusion, namely, that tlie truth 
so carefullv hidden was not to the benefit of the interests 
which the Liquidators represented. | 

Nine months after the case had been decided ijn favor 
of the appellee in No. 4760, the Liquidators movejd to re¬ 
open the trial (pp. 15-24). They admitted that the sur¬ 
render of the share certificates and books, above referred 
to, had in fact been made by the Liquidator with the con¬ 
sent of the Straits Settlements Custodian, but claimed 
that it had not been made under the direction i of the 
Governor in council. No affidavit of the Governok*, or of 
the Custodian, or of the Liquidators, accompanied the 
application. All that was offered in support thereof was 
a number of cablegrams—mere hearsay—of the dis- 
credited witness Mundell. The effect of that unreliable 
and irresponsible hearsay was, furthermore, to impute 
criminal and official misconduct to the Straits Settlements 

I 

Liquidator and Custodian who had released the (shares. 
No explanation of the extraordinary laches of thej Liqui¬ 
dators was tendered by the moving parties, and; no ex¬ 
planation waS*even suggested of the extremes to which 

I 
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the Liquidator Clarke had gone at the trial in seeking to 
suppress the facts concerning the redelivery of the 
shares (pp. 24-34). 

The court below concluded that the application to re¬ 
open the trial was without merit in fact or law, and over¬ 
ruled the motion (R. 4761, p. 13). The facts and law 
upon that portion of the cases at bar appear in point V 
of this brief. 


I. 

The original seizure of the plaintiff’s property 

WAS UNAUTHORIZED AND UNLAWFUL AND SECTION 9 (e) OF 

the Trading with the Enemy Act does not bar the 

RECOVERY THEREOF BY THE PLAINTIFF. 

A. Behn, Meyer & Company, Limited, is a corpora¬ 
tion of the Straits Settlements, a British Crown Colony 
(pp. 46-7). The first bill of complaint herein, that is, the 
one filed by the director and attorney-in-fact, Martens, 
pleaded that the plaintiff was a Straits Settlements cor¬ 
poration (p. 2) and further showed that a majority of its 
stock was German owned and that the company had never 
engaged in business in any enemy territory (pp. 2-3). It 
also set forth that, nevertheless, the company’s valuable 
Philippine branches had been seized, sold and liquidated 
by the Alien Property Custodian of the L T nited States 
(pp. 3-4). Claiming such seizure to be unlawful because 
the company was “not an enemy or ally of enemy”, the 
bill prayed the restoration of the property under section 
9 (a) of the Trading with the Enemy Act (Act of Con¬ 
gress of October 6,1917, c. 106, as amended, 40 Stat. 419, 
459, 460, 1020; 41 Stat. 35, 977, 1147). 
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The defendants, the Alien Property Custodian and 
the Treasurer of the United States, thereupon moved to 
dismiss the bill. That motion was granted by the 
Supreme Court of the District of Columbia, and there¬ 
after affirmed in this court (296 Fed. 1002); but was 
reversed in the Supreme Court of the United States. 
Behn, Meyer <£ Company, Limited v. Miller, 266 Uj. S. 457. 

It is important for the court to mark at the outset 
what was thus authoritatively determined as the law of 
this case; for it will enable it at once to perceive that 
the principal contention now made by the Government, 
namely, that “the property claimed herein was fenemy- 
owned property’ within the meaning of the United States 
Trading with the Enemy Act at the time of its! seizure 
by the Alien Property Custodian” (brief, p. 14)j, has in 
fact already been overruled by the Supreme Court of 
the United States in this case. 

It was argued by the plaintiff, on the prior appeals, 
that the criteria of enemy character of a corporation 
under the Trading with the Enemy Act of the United 
States were, not the personality of its stockholders and 
the manner or kind of corporate control, but the place 
of incorporation of the company and the place \fhere it 
carried on its business; that if a corporation was: not in¬ 
corporated in an enemy country and did not do any busi¬ 
ness there, it was not to be regarded as an j enemy 
under the United States Trading with the Enemy Act, 
notwithstanding the fact that its shares might be owned 
by enemies and control of its affairs be in the hands of 
enemy directors; and that, for such situations, the act 
had provided, as the full measure of governmental inter- 
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ference, only for the seizure of the enemy owned shares, 
and not the seizure of the corporate property as such. 

The Government, on the other hand, then contended, 
among other tilings, that an enemy owned or controlled 
corporation was itself an enemy whose property could 
be rightfully seized; that the corporate property was, in 
reality, held for and on behalf of the enemy stockholders 
in such a case, and that the corporate fiction could not 
afford a shield to such enemy ownership and control. In 
its brief and argument (266 U. S. at p. 460) the Govern¬ 
ment then conceded and argued as follows: 

“We must concede, of course, that appellant 
was not such a corporation as subdiv. (a) of §2 
expressly describes, since it was neither incorpo¬ 
rated within an enemy country nor was it doing 
business within such territory. But a majority of 
its stockholders were enemies.” 

The Supreme Court of the United States then over¬ 
ruled the Government’s contentions in toto. It held that 
“a corporation organized in a British colony, which had 
never been a resident of, nor done business within, any 
nation at war with the United States since April 6, 1917, 
or ally of such nation, was neither an enemy nor ally 
of an enemy within the meaning of the Trading with 
the Enemy Act of October 6, 1917, c. 106, 40 Stat. 411; 
and was entitled under Section 9 of the act to recover 
by suit the proceeds of its property, unlawfully seized 
by the Alien Property Custodian”; and further held 
that “section 7 (c) of the Trading with the Enemy Act, 
in authorizing seizure of property held ‘on account of, 
or on behalf of, or for the benefit of an enemv or allv 
of enemy’, was not intended to empower the President 
to seize the property of a non-enemy corporation merely 
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because of enemy stockholding interests therein” (sylla¬ 
bus, 266 U. S. 457-8). The Supreme Court of the United 
States refused to hold that Congress had intended to 
disregard the corporate entity and to fix the: status of 
corporations according to the nationality of the stock¬ 
holders or the enemy character of their ownership or 
control. That had been attempted in England, as the 
court pointed out (266 U. S. at p. 472); but the difficul¬ 
ties resulting therefrom had disclosed that it was an 
unsatisfactory method. 

The decision of the Supreme Court of the United 
States in Behn, Meyer & Company, Limited v. Miller, 
266 U. S. 457, has since been carried by that court to 
its necessarv logical conclusion. In the receht case of 
Hamburg-American Line Terminal & Navigation Co. v. 
United States, 277 U. S. 138, the claimant corporations’ 
stock was entirely enemy owned, but they were New Jer¬ 
sey corporations. Their property had, however, been 
taken by the United States for war purposes. It was 
decided that, despite the fact that every sh^re of the 
several corporations was enemy owned, the corporations 
were not enemies within the terms of the Trading with 

i 

the Enemy Act, and hence were entitled to recover com¬ 
pensation for the taking and use of their property. In 
reversing the court below, the Supreme Court;said (277 
U. S. at pp. 140, 141): j 

“The court below evidently proceeded upon the 
view that the property of the appellant corpora¬ 
tions should be treated as owned by kn enemy 
because their entire capital stock belonged to a 
German corporation. And as the property was 
seized during the war with Germany, it held there 
could be no recovery. Without doubt Congress 
might have accepted and acted upon that theory. 
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It was adopted in The St. Tudno, Lloyd’s Reports 
of Prize Cases, vol. V, p. 198, and The Michigan, 
Lloyd’s Reports of Prize Cases, vol. V, p 421. 
But Congress did not do so; it definitely adopted 
the policy of disregarding stock ownership as a 
test of enemy character and permitted property of 
domestic corporations to be dealt with as non¬ 
enemy. The prescribed plan was to seize the 
shares of stock when enemy owned rather than to 
take over the corporate property . . . 

“In Behn, Meyer £ Co. v. Miller, Alien Prop¬ 
erty Custodian, 266 U. S. 457, 472, we held that the 
status of the corporation was not fixed by the 
stockholders’ nationality.” 

The authoritative pronouncements of the Supreme 
Court of the United States thus leave nothing of the 
Government’s first point (brief, p. 14 et seq.). Here only 
a majority of the stock of the plaintiff corporation is 
enemy owned (pp. 46-50, 73, 92). Neutrals like Menzi, 
who is a Swiss (pp. 73, 88), and Lorenz-Meyer, who is 
probably British (p. 89), owned a considerable part of 
the plaintiff’s stock (pp. 47-8). As has been seen, how¬ 
ever, it would be of no consequence even if all the stock 
were German owned. The corporation is organized in 
a non-enemy country and was not engaged in business in 
any enemv territorv when the United States went into 
the World War, and hence it is a non-enemy whose prop¬ 
erty should not have been seized under the Trading with 
the Enemy Act of the United States. 

To say that the corporate form is a mere fiction and 
that fictions may not be employed to defeat the war policy 
of the United States, is merely to repeat an argument 
foreclosed by the conclusive decisions in this and in the 
Hamburg-American case, supra.. Congress deliberately 
concluded to respect the corporate entity and not to take 
the view now again urged by the Government. 
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It does not advance the Government’s cause to argue 
that “the Articles of Association of Behn, Mever & Com- 
pany, Limited, show that it was created as an agency of 
the firm of Arnold Otto Meyer” and that “it was a tool 

I 

to be employed by and for the benefit of the members of 
said German firm” (brief, p. 17). That is not an accurate 
statement. As was entirely proper under the la^vs of the 
Straits Settlements (p. 181), the business of the! corpora¬ 
tion was in the hands of certain directors (pp. 60-1), who 
were, in turn, subject to the control of a so-called Con¬ 
sulting Committee (pp. 59, 61-2). The latter Were orig- 
inallv some members of the firm of Arnold Otto Mever 

* i * 

(p. 61). But, as the Articles of Association disclose (see 
sec. 108), membership in that firm was not a prerequisite 
to eligibility for election to the Consulting Comrpittee (p. 
61). All that was prescribed upon that score was that (p. 
61)- | 

“The qualification for a member of jthe Con¬ 
sulting Committee shall be the holding either in 
his own right or otherwise of shares of j stock in 
the Company of the nominal value of $150^000.” 

The Consulting Committee was merely a species of 
directorate of the plaintiff corporation (p. 143). It 
simply placed the cart before the horse to declare that 
the corporation was the “agency” of the directorate or 
the “tool” to be used for the benefit of the directors or 
the Consulting Committee. The Consulting Coknmittee, 
as well as the board of directors, was merely a means of 

I 

carrying on the corporation’s business and was wholly 
the agency of the company (p. 215). 

To declare that a neutral corporation having an en¬ 
emy directorate shall be deemed an “enemy”,! was, of 
course, open to Congress. That course had, indeed, been 
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followed in England and was actually considered bv Con- 
gress. Nevertheless, nowhere in the Trading with the 
Enemy Act did Congress see fit to include any such defi¬ 
nition of “enemy”, as that term was used by Congress in 
the statute (see sec. 2). For the courts now so to do 
would be simply judicial legislation; and, of course, it is 
too well settled to be debatable that courts may not en¬ 
large or extend statutory terms beyond the scope and 
effect deliberately accorded to them by Congress. Waite 
v. Macy, 24G IT. S. 606, 608, affirming 224 Fed. 359, 362; 
Williamson v. United States, 207 U. S. 425, 461; United 
States v. George, 228 U. S. 14, 20; United States v. 
United Verde Copper Co., 196 U. S. 207, 215. 

It was, in fact, at one time proposed to Congress that 
it should authorize the Alien Property Custodian to seize, 
not only property owned by enemies, but also property 
controlled by them. On June 4, 1918, Mr. A. Mitchell 
Palmer, then the Alien Property Custodian, and Mr. Lee 
C. Bradley, his general counsel, appeared at a hearing 
before the Committee on Interstate and Foreign Com¬ 
merce of the House of Representatives in support of such 
a measure (H. R. 12338, 65th Congress, 2nd session). Mr. 
Bradley, after quoting from the bill, stated the purpose 
of the proposed amendment thus (p. 36): 

“That goes much further than any other pro¬ 
vision of the trading with the enemy act, in that 
it would authorize the seizure and the ultimate dis¬ 
position of the entirety of a property which was 
controlled bv the enemv, although he might not be 
the complete owner of it.” 

The decisive fact, however, is that Congress refused 
to enact any such amendment, and it is not and never has 
been any part of the statute. It has been repeatedly 
held that when Congress has thus refused to amend an 



act, the courts “are not at liberty to supply b}t construc¬ 
tion what Congress has already shown its intention to 
omit.” Carey v. Donohue, 240 U. S. 430, 436-71; Pennsyl¬ 
vania R. R. Co. v. International Coal Co., 230 |U. S. 184, 
198; United States v. United Shoe Machinery Co., 264 
Fed. 138, 142, 174, dismissed 254 U. S. 666; McDonald & 
Johnson v. Southern Express Co., 134 Fed. 282, 288. 

On July 18, 1918, lion. John W. Davis, jas Acting 
Attorney General, gave the Alien Property Custodian an 
opinion to the effect that the latter could not seize the 
property of an enemy controlled corporation. The Act¬ 
ing Attorney General called attention to the: statutory 
definition of the term “enemy” in section 2 of the Trad¬ 
ing with the Enemy Act, and he declared that “this 
enumeration of enemy corporations was intended to be 
exhaustive”. Nevertheless, it is now being urged upon 
this court that that is not true; that, although hot a word 
in the statute can be cited to bear it out, a non-enemy 
corporation must yet be held to be an “enemy”, if its 
board of directors or a supervisory committee! be enemy 
controlled. No authority sustains any such proposition 
and nothing in the statute lends it support. 

Finally, it is urged by the Government (brjief, p. 23) 
“that under (he law of the Straits Settlements when a 
liquidator of Belm, Meyer & Company, Limited, was ap¬ 
pointed and took over its assets the corporation became 
extinguished and its assets in the Straits Settlements 
were from that time on held by the liquidators as trus- 
tces for the stockholders subject to the control of the 
Government of the Straits Settlements.” With all defer¬ 
ence, it must be said that that assertion is quite without 
basis in the record and wholly erroneous. 
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In the first place, there never was appointed, and 
never could be, under the law of the Straits Settlements, 
“a liquidator of Behn, Meyer & Company, Limited.” 
The Alien Enemies (Winding-Up) Ordinance merely 
authorized the Governor of the Straits Settlements to 
appoint a Liquidator “to wind up”, not the company at 
all, but only “the affairs of any trade carried on [by the 
enemy company] in the Colony” (sec. 4, p. 94; see also 
sec. 8, p. 99). It was originally the contention of the 
appellant Liquidators in Xo. 47G1 that they were uni¬ 
versal Liquidators of the company, as contradistin¬ 
guished from Liquidators of the company's trade within 
the colony exclusively (see their brief, p. 9), but the court 
below ruled to the contrary (pp. 258-9); u ' appellant 
Liquidators have utterly abandoned that position; their 
brief (pp. 10-11), concedes that “the Liquidators upon 
this appeal no longer predicate their right to maintain 
this suit and recover these assets of the corporation upon 
the ground that they were universal Liquidators of the 
Company”, and no assignment of error by any appellant 
now presents that ruling of the court below for review 
(p. 119). 

Neither is it true, as stated in the extract quoted above 
from the Government’s brief, that the Liquidators took 
over the assets of Behn, Meyer & Company, Limited, 
under the Straits Settlements law. Thev took onlv what 

•> V 

was within the colony and no more. So the court below 
ruled (pp. 258-GO), and no one now complains of that 
ruling and no assignment of error brings it before this 
court for review. 

Nor is there the slightest warrant for the suggestion 
of the Government in the passage quoted that, under the 
law of the Straits Settlements, “the corporation became 



21 


extinguished”. The uncontradicted testimony is that 
Behn, Meyer & Company, Limited, has never jbeen dis¬ 
solved (p. 113). Section 6 of the Alien Enemies (Wind- 

I 

ing-Up) Ordinance of the Straits Settlements! provides 
as follows: 

“When any trade of an alien enemy or enemy 
company has been wound up and the balance of the 
assets has been paid to the Custodian i|n accord¬ 
ance with section 4 (9) . . . the Governor may 
make an order that such enemy company, if regis¬ 
tered in the colony, shall be dissolved jfrom the 
date of the order, and the company shall be dis¬ 
solved accordingly.” 

The record discloses, however, (1) that the!trade of 
Behn, Meyer & Company, Limited, in the Straits Settle¬ 
ments has not yet been wound up (p. 113), anct (2) that 
no order of dissolution has ever been made against it by 
the Governor (id.). Under the circumstances!, it must 

j 

be evident that the Government cannot properly argue 
that “the corporation [ever] became extinguished” and 

I 

hence that, not it, but its German stockholders! are now 
before the court, under the law of the Straits Settlements. 

The effort to draw such an inference from the extract 
from Mundell’s testimony quoted at pages 19' to 23 of 
the Government’s brief, is quite futile. As the court will 
at once perceive, all that Mundell was there saying was 
that, in liquidating an enemy corporation u;nder the 
Straits Settlements law, the creditors were first!paid and 
then the balance was distributed among the stockholders; 

I 

I 

and that whatever of such distribution belonged to ene¬ 
mies was paid to the Custodian of Enemy Property of 
the colony. That is not dissolving or extinguishing the 

I 

corporation; that is not disregarding the corporate en¬ 
tity ; that is not turning the company into a partnership. 
It is liquidation and nothing else (Employers Liability 


i 
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Assur. Corp. v. Sedgwick, Collins & Co., (1927) App. Cas. 
95, 102). The distinction between liquidation and disso¬ 
lution of corporations is not only well known to English 
and American law, but it is preserved in the Straits Set¬ 
tlements Alien Enemy ("Winding-Up) Ordinance itself, as 
is shown in the section last above quoted. Particularly 


is that distinction obligatory where, as in this case, the 


liquidation provided for is, 


not of the company itself, 


nor even of all its assets, 


but solely of such of its assets 


as are within the colonv. 


The plaintiff corporation is now, just as it was when 
its property in the Philippine Islands was seized, a non- 
enemy corporation, neither organized nor doing business 
in any enemy country. It is, therefore, as our highest 
court has held, a non-enemy company whose property 
was wrongfully seized by the Alien Property Custodian 
of the United States. The testimonv in the court below 


conclusively established that Behn, Meyer & Company, 
Limited, did no business in anv enemv territorv after the 
"World "War broke out in 1914 (pp. 73-4). All contact with 
Germany was, in fact, then lost by its various branches, 

and no communication bv them with Germanv thereafter 

• % 


took place (p. 74). It would, therefore, seem clearly to 
follow that the property seized by the Alien Property 
Custodian of the United States is recoverable: for, mani- 
festlv, it could not have been intended bv Congress to 
leave a victim of a wrongful seizure remediless. So the 
Supreme Court of the United States in effect declared in 
this case, when it said (2G6 U. S. at pp. 471-2): 

“We think subsection (a) of Sec. 9 [of the 
Trading with the Enemy Act] gives now, as the 
same words gave from the first, the right of recov¬ 
ery to any person never ‘an enemy or ally of 
enemy’, within the statutory definitions . . . 
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The contrary view . . . would greatly iqualify, 
perhaps delete, this subsection, and would place 
the United States in the unenviable position of 
positively refusing, after hostilities had ended, to 
give up property which had been taken Contrary 
to their own laws. It would require vety clear 
words to convince us that Congress intended any 
such thing.” 

The Government now argues, nevertheless, that the 
result, thus emphatically condemned by the Supreme 
Court, has been brought about by the Settlement! of War 
Claims Act of 1928 (Act of March 10, 1928, c. 167, sec. 
14-m), which amends section 9 of the Trading with the 
Enemy Act. It is not and cannot be pretended Ithat the 
recent amendment redefined the term “enemy”!as used 
in the act, or withdrew from any non-enemy the right to 
recover back property under sec. 9 (a), if it was wrong¬ 
fully seized. It is perfectly clear that the sole purpose 
of the new act was not to cut down the existing rights 
of non-enemies at all, but merely to enlarge the previous 
measure of relief for the benefit of those who are and 
from the beginning were truly “enemies”, within the 
long established meaning of the statute. It is submitted 
that the Settlement of War Claims Act of 1928 has no 
bearing on that aspect of the case at bar. It cjertainly 

does not contain the “verv clear words” which:the Su- 

* 

preme Court demanded as evidence of any intent! in Con¬ 
gress to defeat or cut down the rights of non-enemies. 

B. Section 9 (e) of the Trading with the Enemy Act 

i 

of the United States provides in part as follow^: 

“No money or other property shall be returned 
nor any debt allowed under this section! to any 
person who is a citizen or subject of an^ nation 
which was associated with the United States in 
the prosecution of the war, unless such nation In 
like case extends reciprocal rights to citizens of 
the United States.” 
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The Government now urges the above provision as a 
bar to the plaintiff corporation’s recovery. It is, there¬ 
fore, necessary to examine the proofs given by the ex¬ 
perts on the law of the Straits Settlements in this respect. 

1. All the experts agreed that, under British and 
Straits Settlements law alike, anv American citizen or 
American corporation which was not an enemy and whose 
property had been wrongfully seized in the Straits Set¬ 
tlements, could recover it (pp. 93, 104, 141, 14o-6). In¬ 
deed, bv virtue of an ordinance of the Straits Settlements 


called the Crpwn Suits Ordinance, an injured party has 
the right to sue the Crown even in tort and as matter of 
right (pp. 100, 141, 14(5); and that law could be availed 
of to recover property wrongfully taken by the Straits 
Settlements authorities (*77.). 

It is thus clear that “in like case” to that at bar, 

that is, in a case where the plaintiff company was not 

an “enemv" under the law of the Straits Settlements 
* 

and hence where the property had been erroneously 
taken, the Straits Settlements “extends reciprocal 
rights” to American corporations. That is all that sec¬ 
tion 9 (o) provides for and requires, and hence the con¬ 
ditions of that provision of the statute have been met in 
the case at bar. "What happens in cases in the Straits 
Settlements where the seizure is not wrongful, is wholly 
immaterial. Such a case is not a like case to that at bar. 

The Government, however, insists that that is not 
sufficient, and that the “like case” referred to in the 
Trading with the Enemv Act means a case in everv mi- 
nute respect the same as that at bar. In other words, 
the Government in effect contends that it was the pur¬ 
pose of Congress, by means of this subsection, to compel 
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all of our allies in the war to rewrite their war legisla¬ 
tion so as to make their laws upon that subject identical 
with ours. No such extraordinary intent should be 
attributed to Congress. 

All that was intended to be accomplished by ^ection 9 
(e) of the Trading with the Enemy Act was to secure 
substantial justice for duly aggrieved American icitizens. 
If one of our allies in the late war wrongfully; or mis¬ 
takenly took the property of an American who jwas not 
an enemy under its laws, Congress desired him| to have 
justice, that is, the right to recover back the property 
thus illegally taken. That measure of fairness arid equal- 
ity of treatment Congress may have had a rig^it to re¬ 
quire of those in whose cause, as well as in our own, the 
United States had embarked upon a great war. 

But Congress clearly had no right to dictate to our 
allies the precise classes of persons and corporations 
whom they should regard as enemies and define as such. 
That would plainly constitute an unnecessary interfer¬ 
ence with the war policies and affairs of our allies. Only 
the clearest and most unmistakable language sqould be 
adequate to persuade a court that Congress entertained 
any such intent; and it is plain that the words ‘‘in like 
case” in section 9 (e) carry no such connotation. Pre¬ 
sumably, and indeed actually, Congress was aw r are that 
the classes of persons and corporations denounced as 
“enemies” in the laws of our allies, differed materially 
from the definitions contained in the Trading with the 
Enemy Act of the United States. With that, liowever, 
the United States could have no proper concerfi. It is 
of the very essence of a nation’s standing as a free and 
independent power to declare for itself—and |without 
interference from any other country—who are and who 


i 


i 
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are not its enemies in wartime. It is, consequently, 
attributing to Congress a wholly indefensible trespass 
upon the liberty of action of our late allies to read 
section 9 (e) as counsel for the Government now urge. 

Moreover, if recovery had to be denied a non-enemy 
whose property the Alien Property Custodian of the 
United States had wrongfully seized, because his country 
did not do similar justice to an American, it is at least 
doubtful whether section 9 (e) would be constitutional. 
The Trading with the Enemy Act was sustained as con¬ 
stitution in Central Union Trust Company v. Garvam, 
254 U. S. 554, affirming 265 Fed. 477, 479, and Stoehr v. 
Wallace, 255 IT. S. 239, 245, because the courts there 
deemed the act, as it then stood, as affording adequate 
remedy for the return of property mistakenly seized 
from non-enemy persons. In the Central Union Trust 
Co. case, supra, the Circuit Court of Appeals said (265 
Fed. at p. 479): 

“If persons not alien enemies, or allies of alien 
enemies, were given no means to protect their in¬ 
terests in such property, the seizure would be 
unconstitutional as without due process of law; 
but they are given such remedies under section 9.” 

And the Supreme Court of the United States in the 
Stoelir case, supra, likewise upheld the statute because 
“there [then was in it] provision for the return of prop¬ 
erty mistakenly sequestered”, which the court declared 
to be “adequate, for it enables the claimant, as of right, 
to obtain a full hearing on his claim in a court having 
power to enforce it if found meritorious” (255 U. S. at 
p. 245). 

The remedy granted by the statute would no longer 
be adequate, if one who was not an “enemy” thereunder 
could not recover back property which had been unlaw- 
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fully seized. It would be a denial of due process of law, 
which the Fifth Amendment to the Constitution of the 
United States guarantees to every “person”; and not 
merely to every citizen of the United States. Wong Wing 
v. United States, 163 U. S. 228, 238. It is certainly not 
due process of law thus to punish such an individual for 
acts or omissions of his country, for which, of course, he 
is in no wise responsible, and at a time when there is no 
war between his country and ours. Alien corporations 
are “persons” within the meaning of this guaranty of 
the Constitution and are protected by the Fifth Amend¬ 
ment, just as much as alien individuals. Id. j; United 
States v. McIIie, 194 Fed. 894, 898. 

It is, however, unnecessary to press this contention 

to the end, and thus to resolve the doubt concerning the 

constitutionality of section 9 (e). The rule is well settled 

that “a statute must, be construed, if fairly possible, so 

as to avoid not onlv the conclusion that it is unconsti- 

* 

tutional but also grave doubts upon that score.”. United 
States v. Jin Fuey Moy, 241 U. S. 394, 401; United States 
v. Delaware & Hudson Co., 213 U. S. 366, 407-8; United 
States v. Bennett, 232 U. S. 299, 303; Texas v. E. Texas 
B. R. Co., 258 U. S. 204, 207; Arkansas Gas Co. v. Rail¬ 
road Com., 261 U. S. 379, 383. In the case at bar, sec¬ 
tion 9 (e) can readily be construed so as to avoid every 
semblance of constitutional doubt; and it is thus con¬ 
strued when it is read as set forth above. 

Nothing to the contrary of the foregoing was jdecided 
in the case of Swiss National Ins. Co. v. Miller, 267 U. S. 
42. There the Swiss corporation was denied relief under 
section 9, because it was an “enemy” within the express 
definition laid down in section 2 of the Trading with the 
Enemy Act. It was clearly a corporation that did busi- 
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ness in enemy territory when its property was seized. 
The ease at bar is the antithesis of that. Behn, Meyer & 
Company, Limited, was neither incorporated in, nor did 
it do business in, anv enemy territory. 

It is true, as stated in the Government’s brief (p. 31) 
that “there is nothing to preyent a corporation of a 
neutral or an allied country from being an enemy and 
haying its property seized, provided that it comes within 
the definition of the term ‘enemy’ as defined in the Trad¬ 
ing with the Enemy Act.” But, as has already been 
pointed out and as was held by the Supreme Court of the 
United States, the plaintiff corporation does not come 
within the statutory definition of an “enemy”. "When 
section 9 (e) was added to the act, the definitions of the 
term “enemy”, as used in the statute, were not in any 
wise altered. Manifestly, if Congress had then concluded 
to classify as “enemies” all citizens and subjects of allies 
which did not Extend reciprocal rights to Americans, it 
would haye distinctly said so, and not have left so drastic 
and far-reaching a purpose to depend upon highly doubt¬ 
ful and uncertain inferences. Fair v. Marsteller, 2 Cranch 
10, 23-4; State v. Williams, 8 Ind. 191,192. 

It is plain that the Government’s contention would 
result in rendering irreparable the wrong done in seiz¬ 
ing the plaintiff’s property when it was indisputably not 
an “enemy”. “When the seizure is unlawful”, a learned 
court has said, “the petition under section 9 does no 
more than establish the plaintiff’s right and the conse¬ 
quent illegality of the capture . . . Anything else would 
be a premium upon lawless seizures by the sovereign, the 
fountain of justice.” Simon v. Miller, 29S Fed. 520, 524, 
525. 
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2. We are led to no different result if we consider 
the provisions of the Straits Settlements Alien Enemies 
(Winding-Up) Ordinance (p. 93 et seq.). That enact¬ 
ment provides for the liquidation of the trade of enemy 
corporations in the colony. A company which i!s one- 
third enemy owned is declared to be an enemy company 
within the meaning of that ordinance (sec. 2, p. 94). Of 
such a company, the Governor may appoint a “liquidator 
to wind up the affairs of any trade carried on in the 
colony” (sec. 4; p. 94). “Every such winding-up/’ how¬ 
ever, the ordinance declares (sec. 4 (9) ; p. 96), “shall, 
subject to the just rights of any other persons, be car¬ 
ried out as for the benefit of the persons entitled to the 
profits of such trade, or to any property dealt Unth by 
the liquidator,” etc. In other words, the liquidation 
must be, as the experts have testified (e. g., pp. 173-6), 
subject to and mindful of the rights of non-enenjies in- 

I 

terested in the corporation. American citizens who were 
stockholders in such liquidated companies must^ there¬ 
fore, have their rights respected under the Straits Set¬ 
tlements law (pp. 173-6). That is, in substance, the same 
as the policy of the United States. The Trading with 
the Enemy Act of the United States provided for the 
seizure of the enemy interests in corporations hut left 
the rest. That is to say, in every substantial i respect 
non-enemy Americans are treated the. same in the Straits 
Settlements as are British non-enemies in this cbuntry. 

C. The original seizure of the plaintiff’s Philippine 

i 

property by the Alien Property Custodian of the United 
States was, as has been shown above, unwarranted and 
unlawful. It is not pretended that there has e^er been 
any other seizure by the Alien Property Custodian of 
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the United States, either of the property of the plaintiff 

corporation or of the interest of any of its stockholders. 

Those rights have never been interfered with since, and 

now it is clear that they cannot be. It has been uni- 

•* 

formly held by our courts that the right of the Alien 
Property Custodian to seize German or enemy property 
came to an end in 1921 when peace was restored be¬ 
tween the United States and Germany. Miller v. Rouse, 
276 Fed. 715, 717; Matheson v. Hicks, 10 F. (2d) 872, 873; 
Sutherland vj. Guaranty Trust Co. of N. Y., 11 F. (2d) 
696, 698; T. ;£. Trust Co. of N. Y. v. Hicks, 16 F. (2d) 
286, 2SS: In re Sutherland, 23 F. (2d) 595, 599; Gt. North¬ 
ern Ry. v. Sutherland, 273 U. S. 182, 188. 

Whatever the rights of the United States may be un¬ 
der the Treaty of Versailles, so far as it was adopted by 

the Treatv of Peace between the United States and Ger- 
* 

many, the United States has seen fit not to exercise them. 
That is indisputable and indeed it is not challenged by 
anvbodv. Whether the United States should or should 
not avail of the rights allotted to it in the Treatv of Ver- 
sailles, was, of course, a political and not a judicial ques¬ 
tion and rested for its determination upon the will of 
Congress. Congress has now made its will plain. As the 
Settlement of War Claims Act of 1928 (Act of March 10, 
1928, Pub. No. 122, 70th Congress) clearly discloses, so 
far from sanctioning any new seizure or further confis¬ 
cations of property theretofore wrongfully taken, Con¬ 
gress has comprehensively provided “for the ultimate 
return of all property of German nationals held by the 
Alien Property Custodian” (Conference report, Feb. 27, 
1928, Sen. Doc. No. 64, 70th Congress, 1st session, p. 1), 
even where previously rightfully and lawfully seized as 
enemy property. 
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It is, consequently, now fixed as the public policy of 
the United States to restore all seized property to the 
erstwhile foe. This effectually disposes of the idea that 
the United States will ever avail itself of the right to 
liquidate and charge enemy property reserved to it in the 
Treaty of Versailles.* Congress has thus emphatically 
refused further to permit the sacrifice of privatq German 
property rights in the United States. No policy could 
be more humane and enlightened, and it is submitted 
that no court should detract therefrom in the! slightest 
degree. 

The protection and immunity from capture and con¬ 
fiscation of private property of enemy subjects which 

was within a country at the outbreak of war Have been 

V ! 

I 

earnestly espoused by virtually every authority oh interna¬ 
tional law for more than a century as the only course con¬ 
sonant with truly civilized practice. Alma Latif}, “Effect 
of War on Property”, p. 48; 2 Oppenheim, “International 
Law” (2nd ed.), p. 139; Page, “War and Alien Enemies” 
(2nd ed.), p. 32; Fiore, “International Law, Codified, and 
Its Legal Sanction” (Borchard’s translation of 5th Ital¬ 
ian ed.), sec. 1611, p. 590; Hall, “Treatise on Interna¬ 
tional Law” (3rd ed.), p. 440; Wheaton, “Elements of 
International Law” (5th Eng. ed.), p. 417; Bentwick, 
“War and Private Property”, p. 26; Lawrence, “Princi¬ 
ples of International Law” (3rd ed.), p. 1900; Westlake, 
“International Law” (2nd ed.), p. 45; Alexander Hamil¬ 
ton, “Camillus Letters”, XIX; 7 Moore, International 
Law Digest, pp. 462, 472-3; Hamilton v. Eaton, 2 Martin 
(N. Car.) 83; The Kaiser Wilhelm 11, 246 Fjed. 786; 
Wolff v. Oxholm, 6 M. & S. 92; United States V. Klein, 


* Those rights are discussed in detail hereafter. 


i 

i 

i 
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13 Wall. 128,137. It has, indeed, long constituted the tra¬ 
ditional attitude of the United States. As Mr. Chief 
Justice Chase declared in the Klein case, supra (13 Wall., 
at p. 137), in reference to some exceptional legislation 
during the Civil War: 

“The government recognized to the fullest ex¬ 
tent the humane maxims, of the modern law of 
nations, which exempt private property of non- 
combatant enemies from capture as booty of war. 
Even the law of confiscation was sparingly ap¬ 
plied. The cases were few indeed in which the 
property of any not engaged in actual hostilities 
was subjected to seizure and sale.’’ 

The extraordinary necessities of the late war may 
have made expedient another deviation from this mag¬ 
nanimous policy. But Congress has resolved that that 
retrogression shall no longer mar the striving of the 
United States to mitigate and reduce the horrors and 
iniquities of war. To that end, Congress in the Act of 
1928 has solemnly declared its purpose to return all cap¬ 
tured property to those from whom it was taken. That is 
the present public policy of the United States, a policy 
more than ordinarily obligatory upon the courts, since 
its purpose is to civilize warfare, to bring the war to a 
factual as well as to a merely legal end, and to exemplify 
in the highest degree the generosity of the United States 
to those who were once its foes. Now more than ever is 
it appropriate that property wrongfully taken from its 
owners during the heat of the war shall be promptly re¬ 
turned. 


I 


33 

II. | 

The suit involved in Xo. 4760 was instituted and 

MAINTAINED ON BEHALF OF THE PLAINTIFF BY DUpY AUTHOR- 
IZED AGENTS AND ATTORNEYS. 

The right of the plaintiff, Behn, Meyer & Company, 
Limited, to recover its property being clear) the next 
question before the court is whether the corporation is 
in fact lawfully represented by Mr. Martens as attorney- 
in-fact. The due disposition of that question requires 
the court to have in mind certain doctrines of English 
and Straits Settlements law which were the subject of 
testimony by the legal experts in the cause. 

1. All of the legal experts testified that, under Brit¬ 
ish and Straits Settlements law alike, a stockholder could 

I 

duly institute a suit in the name of his corporation and 
on its behalf, without any antecedent action either by 
the board of directors or the stockholders in general; 
that, if thereafter the right of the stockholder thus to 
commence the suit were challenged, the court would 
direct the calling of a stockholders’ meetingj to decide 
whether or not the stockholders as a body desired the suit 
in question to proceed; but that, if it were clear from 
the outset that the stockholder who had launched the 
suit owned or controlled a majority of the sharbs entitled 
to vote, so that the outcome of any stockholders’ meet¬ 
ing would be virtually a foregone conclusion, the meeting 

would be dispensed with and the suit, without any further 

j 

action whatever, be deemed regularly commenced and 
duly prosecuted in all respects for and on behalf of the 
corporation itself (pp. 147-8, 149-50, 186, 229-30). Mac- 
Dougall v. Gardiner, (1875) 1 Ch. Div. 13; Marshall’s 



Valve Gear Co., Ltd. v. Manning, Wardle & Co., Ltd., 
(1909) 1 Ch. 267. 

Messrs. Laspe, Witthoetft, Lorenz-Meyer and some 
others were the stockholders of the plaintiff corporation 
who caused the bringing of this suit, and they owned 
considerably over 29,000 out of the total issue of 30,000 
shares of the plaintiff company when the suit was com¬ 
menced (pp. 46-50, 74-SO, 163). 

It was conceded by all the legal experts heard below 

that the existence of a state of war between Great Britain 

and Germany did not of itself destroy the rights of 

enemv stockholders in British or Straits Settlements 
* 

companies, but, at most, only suspended them until peace 
(pp. 1S6, 216, 230). Daimler Co., Ltd. v. Continental 
Tyre Co., (1916) 2 App. Cas. 307. It was, furthermore, 
not disputed that the shares of stock of the stockholders 
in Behn, Meyer & Company, Limited, were not disturbed 
by any seizure or vesting order of the British or Straits 
Settlements authorities at any time during the war, and 
that not even an attempt in that direction was made 
until nearly seven years after peace, on November 13, 
1926 (pp. 151,153-6; Liquidators’ brief, p. 6). Peace was 
declared between the British Empire and Germany and 
the war ended under the laws of the Straits Settlements, 
on January 10, 1920 (p. 215). That terminated whatever 
suspension of power may have affected the German 
stockholders of Behn, Meyer & Company, Limited; and 
thereafter and on December 13, 1921, the stockholders 
of all but one share met, appointed Mr. Martens attor¬ 
ney-in-fact of the company and authorized the commence¬ 
ment of this suit against the Alien Property Custodian 
of the United States (pp. 74-80). On July 28, 1922, the 
bill of complaint in No. 4760 was filed (p. 2). 


I 

It should, consequently, be plain beyond i possibility 
of dispute that this cause was properly be^un in the 
plaintiff’s behalf. j 

2. Furthermore, not only did virtually all the stock¬ 
holders of Belin, Meyer & Company, Limited, vote to au¬ 
thorize Martens as attorney-in-fact to sue forj the return 
of the seized property, but the directors of the company 
also met on December 13, 1921, and unanimously took 
similar action (pp. 76-80). 

These directors, even in so far as they difjfered from 

I 

the pre-war directors of the company (pp. 73, 76), were 
quite competent to act for the company. The pre-war 
directors who were not re-elected in December, 1921 (p. 
75), had been managers of branches of thp company 
when the war broke out in 1914 (pp. 73-4). Long prior 
to 1921, some of them had resigned and others! had other- 
wise ceased to hold their positions as managers, the 
respective branches having been previously! seized by 
the British (pp. 87-8, 90, 59). Article 94 (e) 6f the com¬ 
pany’s Articles of Association provides thatj“the office 
of director shall be vacated if, being a manajger of the 
company, he ceases to be such manager” (p. 5()). In any 
case, however, the pre-war directors would have been 
onlv holdover directors in December, 1921, aid hence it 
is clear that they duly ceased to hold office when their 
successors were elected at the stockholders’ meeting on 
December 13, 1921 (pp. 75, 228). 

It is, moreover, indisputable that in no event would 
the pre-war directors have been able to override the will 
of the majority stockholders who instituted this suit. 
Article 104 of the Articles of Association of the company 
subjects the directors to regulation “by extraordinary 
resolution” (pp. 184-5, 229), and an “extraordinary reso- 
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lution” is defined by the Companies Ordinance of the 
Straits Settlements (secs. 171(2) and 80(1)) to be a 
resolution adopted by a three-quarters vote of the stock¬ 
holders (pp. 184, 71, 229). Here, as has been seen, virtu¬ 
ally all the stockholders, and considerably over twenty- 
nine thirtieths of them, voted for the institution of this 
suit (p. 230). Under the doctrine laid down in the case 
of Marshall's Valve Gear Co., Lid. v. Manning, War die 
cfi Co., Ltd., (1909) 1 Cli. 267, that number of stockholders 
being more than three-fourths, their action must, under 
English and Straits Settlements law, be accorded the 
force and effect of an extraordinary resolution, which, 
under the Articles of Association, would be binding upon 
the directors (pp. 229-30). It does not matter that the 
stockholders did not actually pass an extraordinary 
resolution; English and Straits Settlements law recog¬ 
nizes that they have the power so to do, and accepts that 
alone as sufficient to effectuate their clearlv expressed will 

Hence, it must be manifest that, even if every pre¬ 
war director had been opposed to the suit, that would 
be immaterial; those directors would have had to bow 
to the will of more than three-quarters of the stock¬ 
holders. 

3. In addition to the action of the stockholders and 
directors on December 13, 1921, the Consulting Com¬ 
mittee of the company sanctioned the bringing of the 
suit (p. 77). Article 117 of the Articles of Association 
of the company makes the Consulting Committee the 
supreme directing power of the corporation (p. 62). In¬ 
deed, Article 94 vacates the office of a director if he fails 
to comply with the directions of the Consulting Com¬ 
mittee (p. 59). The approval of the suit by that body is, 
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therefore, alone sufficient to validate all (pp. 148, 180-1, 

227) . | 

The Consulting Committee, being a species lof direc¬ 
torate, its power, although suspended during! the war, 
revived upon the return of peace; and therefore in 1921 
it was thoroughly competent to act as it did (pp. 180-1, 

228) . Daimler Co., Ltd. v. Continental Tyre Co., (1916) 

2 App. Cas. 307. j 

4. The testimony of the legal experts in !thc court 
below made it plain that corporate action of a Straits 
Settlements company would not be invalidated for any 
mere informality or irregularity, where it appeared that 

i 

those who had the power to control such action of the 
company sanctioned the course pursued (ppj 148, 150, 
179-81, 227, 229-30). j 

It was further conceded that it was not improper for 
the stockholders to meet outside of the Straiits Settle¬ 
ments (pp. 179, 226-8). Wayne v. Egnep, Ltd., (1921) 

I 

So. African Law Rep., Witwaters Rand, Local Div., p. 
91. It was equally clear, under British and Straits 
Settlements law, that there being in December, 1921, no 
functioning board of directors, the stockholders were 
then entitled to elect such a board (p. 227). ! Barron v. 
Potter, (1914) 1 Ch. Div. 895. The stockholders’ meet¬ 
ing on December 13, 1921, may, in fact, be regarded as 
the ordinary annual meeting of 1921, there llaving been 
no previous meeting that year (arts. 63-5, Articles of 
Association, p. 57). The provisions of the iArticles of 
Association as to notice of shareholders’ meetings, it 
was not denied were merely directory and not mandatory 
(pp. 148, 150, 179-80, 193); and, if violated, conferred 
upon no one, but a stockholder who had pot received 
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notice, any right to complain (pp. 148, 150). Be Union 
Hill Silver Co., Ltd, (1870) 22 L. T. (n. s.) 400, 402. Xo 
such person, however, is before ihe court complaining. 
The right of the chairman of the board of directors to 
preside over shareholders’ meetings was conceded by the 
Liquidators’ expert, Mundell, not to affect the validity 
of that meeting (pp. ISO, 193). 

It was, in the end, likewise not disputed that it was 
violative of no substantial right for the directors to meet 
outside of the Straits Settlements (pp. 179-80). As all 
the directors were present at the meeting on December 
13, 1921 (pp. 75, 77), there could, of course, be no ques¬ 
tion as to the propriety of the notice given of the meeting 
(p. ISO): and Mundell expressly declared that he made 
no objection to the regularity of the directors’ meeting 
on December 13,1921. nor as to their qualifications to act 
thereat (p. ISO). In any event, under the Articles of 
Association (art. 99, p. 59), the acts of directors were 
valid, whether or not there was any defect in their ap¬ 
pointment, or whether or not they were disqualified to 
act (p. ISO). 

Finally, it was also conceded by Mundell that the 
meeting of the Consulting Committee was likewise free 
from challenge (pp. 1S0-1: see also pp. 22G-7). All the 
members were present (pp. 75, 77, ISO): that made the 
question of notice immaterial. Article 107 of the Articles 
of Association of the company clearly contemplates that 
the Consulting Committee shall meet and function in 
Europe (p. 61); and so here there could manifestly be no 
objection made to their having met and acted in 
Hamburg. 

It follows that all the meetings held in 1921 which 
appointed Martens the plaintiff company’s attorney-in- 
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fact and which authorized the suit at bar, werq unexcep- 

I 

tionable. 

5. Moreover, every step thus taken has been validly 
ratified since 1921. 

Every director of the company, whether a present or 
pre-war director, has either ratified or directly partici¬ 
pated in the foregoing action, with one exception, namely, 
the pre-war director Diehn (pp. 80-2); and h^ resigned 
in 1914 (p. 87). j 

Every stockholder of the company has likewise either 
ratified or participated in the foregoing actioii, with the 
exception of Diehn, the nominal holder of a Qualifying 
share of stock (pp. 48, 80-2). 

Every member of the Consulting Committee jhas joined 
in authorizing the suit (pp. 75, 77). 

A ratifying resolution was on Novembeb 3, 1926, 
signed by stockholders owning at least three-fifths of the 
stock (pp. 83-4), and article 89 of the Articles of Associa¬ 
tion of the company provides that such a resolution “shall 
be as valid and effectual as a resolution of a general meet¬ 
ing” (p. 58). j 

The effect of these ratifications, under British and 
Straits Settlements law, is either the equivalent of prece¬ 
dent authority, or of an estoppel to call into question the 
acts ratified (pp. 148,182-4,186, 226-7). 

Finally, on January 3,1927, the stockholders of Behn, 
Meyer & Company, Limited, met once more and passed 
another ratifying resolution (pp. 84-7). This meeting was 
called upon due and sufficient notice to every stockholder 
(pp. 84-5); and its regularity is not challenged.! 

It is submitted that it is incontrovertible that, under 

i 

British and Straits Settlements law, no more was neces¬ 
sary to establish the authority of the plaintiff in No. 4760 
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to sue and the right of Mr. Martens to act for it as its duly 
appointed attorney-in-fact. Where all the organs of a 
corporation join in authorizing, endorsing and ratifying 
the commencement of a suit with such remarkable unan¬ 
imity as here shown, mere irregularity or informality, 
even if there had been any, could make no difference, and 
certainly none under the law of the Straits Settlements. 

III. 

Xeithf.r under the laws of the Straits Settlements, 

NOR UNDER ANY PROVISIONS OF THE TREATY OF VERSAILLES, 

are the Liquidators entitled to sue (as in Xo. 4761) in 

THE NAME OR ON BEHALF OF BeHN, MeYEII & COMPANY, 

Limited, to enforce any cause of action belonging to 
IT, AND THE ALLEGED VESTING ORDERS MADE IN 1926, AFTER 
THE COMMENCEMENT OF BOTH OF THESE SUITS, DID NOT DIVEST 
THE STOCKHOLDERS OF THE LEGAL TITLE TO THEIR STOCK OR 
OF ANY LEGAL RIGHTS THEREUNDER. 

The properly of Belin, Meyer & Company, Limited, 
having been erroneously seized by the Alien Property 
Custodian of the United States, and the company being 
properly before the court claiming the return thereof, 
the Straits Settlements Liquidators, the plaintiffs in 
A’o. 4761, contend that such return should, nevertheless, 
be denied because of the Straits Settlements’ alleged 
right to charge the shares of stockholders under the pro¬ 
visions of the Treaty of Versailles. This contention 
renders necessary a consideration of some of the pro¬ 
visions of the treaty. 

Subdivision b of Article 297 of Section IV of Part X 

of the Treaty of Versailles provides in part as follows: 

“Subject to any contrary stipulations which 
may be provided for in the present Treaty, the 


! 
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Allied and Associated Powers reserve the right to 
retain and liquidate all property, rights iand. in¬ 
terests belonging at the date of the coming into 
force of the present Treaty to German nationals, 
or companies controlled by them, within their ter¬ 
ritories, colonies, possessions and protectorates, 
including territories ceded to them by thej present 
Treaty. j 

“The liquidation shall be carried out in ac¬ 
cordance with the laws of the Allied or Associated 
State concerned, and the German owner Shall not 
be able to dispose of such property, rights or in¬ 
terests nor to subject them to any charge! without 
the consent of that State.” 

It will be observed that the principal portion of the 

Treaty of Versailles which is relied upon in the cases at 
bar reserves to each of the allied powers the right to re¬ 
tain and liquidate the property of Germans within their 
respective territories. That is the primary proyision of 
the body of the treaty itself. Appended to article 298 
of the treaty is a subordinate group of provisions con¬ 
tained in a so-called “annex”. That these are merely 
subordinate provisions is conceded by the Liquidators 
(brief, p. 35). Paragraph 4 of that annex rea^s in part 
as follows: 

“All property, rights and interests of German 
nationals within the territorv of anv Allibd or As- 
sociated Power and the net proceeds of their sale, 
liquidation or other dealing therewith may be 
charged by that Allied or Associated Potv’er”, etc. 

These two clauses of the treatv are the basis of the 

* 

! 

k so-called “treaty charge” upon German property which 

has been asserted by some of the allied powerb. 

I 

The Straits Settlements Clearing Office (Amendment) 

i 

Ordinance of.April, 1921 (p. 127 et seq.), is an adaptation 
of the King’s Treaty of Peace Order of 1919 (p. 128 et 
». seq.), issued pursuant to the Treaty of Peace Act passed 


i 
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by Parliament in 1919 (p. 128). The last mentioned 
enactment empowered the King to make orders “neces¬ 
sary for carrying out the Treaty” (p. 128). That is, 
of course, the sum total of the King’s authority, and 
hence his Treaty of Peace Order of 1919, made under 
the Act of Parliament, can do no more than is permitted 
by the Treaty of Versailles itself. The same is mani- 
festly true of the Straits Settlements Clearing Office 
(Amendment) Ordinance, since it is but an adaptation 
of the King’s Treaty of Peace Order. Indeed, the ordi¬ 
nance expressly limits the power to make vesting orders 
thereunder to property which is “subject to the charge” 
(sec. 1, subd. XVII (d), p. 131). It follows that the 
question raised by the Liquidators in the cases at bar 
must, in final analysis, be determined from the provisions 

of the treaty itself. 

* 

Reverting to the terms of the Treaty of Versailles 
quoted above, it will be remarked that article 297 (b) 
creates a distinct and several right in each of the allied 
and associated powers to retain and liquidate the enemy 
property within its borders. Of necessity the grant of 
such power to one of the allied and associated powers is 
exclusive of every other allied power. Only one allied 
power can have the right to retain and liquidate the 
enemy property which is within its own domain. Thus 
reserving the right to retain and liquidate to one allied 
power necessarily withdrew that authority from inter¬ 
ference by any other in respect of any particular piece 
of property. 

Consequently, as to property like that which is the 
subject matter of the cases at bar, the Treaty of Ver¬ 
sailles conferred upon the United States the right to 
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I 

retain and liquidate that property because it jwas the 
property of a company controlled by German nationals 
which was within the territorial limits of the United 
States. Thus reserving that right to the United States 

j 

ipso facto withdrew it from each and all of the allies of 
the United States. That effect inevitably followed from 
the very terms of the treaty itself. The property of 
Germans in the allied states had been divided| by the 
reservation made in the treaty amongst the allies in 

accordance with what was within their several coun- 

! 

tries; and once so divided, one ally could not—directly 
or indirectly—impinge upon what had been alotted to 
the other. It made no difference whether one ally acted 
or failed to act upon the power thus reserved to it. The 
reservation was as complete in the one case a.i in the 

i 

other, and could not be respected unless it were recog¬ 
nized as total and complete and exclusive from the very 
moment of the signing of the treaty. 

Such, therefore, is the measure of right to wljiich the 
United States became entitled under article 297| (b) of 

section IV of Part X of the Treatv of Versailles.! It was 

* 

one of the rights and advantages stipulated for the United 
States in the Treaty of Versailles; and by section 2 of the 
Joint Resolution of Congress, approved by the President 
July 2, 1921 (c. 40, 42 Stat. 105), it was declared that 
“there are expresslv reserved to the United States of 

i 

America . . . any and all rights, privileges, indemnities, 
reparations, or advantages, together with the fight to 
enforce the same, . . . which, under the Treaty of Ver¬ 
sailles, have been stipulated for its ... benefit; or to 
which it is entitled as one of the Allied or Associated 
Powers”. The reservation was expressly repeated and 
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renewed in the Treaty of Peace between the United States 
and Germany, signed August 2, 1921 (42 Stat. 1939). In 
article I thereof it was agreed that “the United States 
shall have and enjoy all the rights, privileges, indemni¬ 
ties, reparations or advantages specified in the aforesaid 
Joint Resolution of the Congress of the United States of 
July 2,1921, including all the rights and advantages stip¬ 
ulated for the benefit of the United States in the Treaty 
of Versailles* which the United States shall fully enjoy 
notwithstanding the fact that such Treatv has not been 
ratified by the United States”. In Article II of the 
Treatv of Peace with Germanv it was further agreed 
“that the rights and advantages stipulated” in the Treaty 
of Versailles “for the benefit of the United States, which 
it. is intended that the United States shall have and enjoy, 
are those defined in” Part X of the Treaty of Versailles, 
inter alia; and it is in Part X that article 297 (b) and 
paragraph 4 of the annex to article 298, quoted above, 
are contained. 

To repeat: the Treaty of Versailles, as well as the 
Joint Resolution of Congress and our separate Treaty 
of Peace with Germany, reserved and vested in the United 
States the sole and exclusive right to retain and liquidate 
the Philippine property of Behn, Meyer & Company, 
Limited, free from interference, in any wise, or under any 
pretext, by any other allied or associated power. 

If, therefore, the United States had seen fit to avail 
of that right, it could have liquidated that property—as 
it in fact did in large measure before the end of the war. 
It would then have paid the minority or neutral stock¬ 
holders and the creditors of the company what they might 
have been entitled to, and would have had left in its hands 
the balance of the proceeds, or the moneys due the major- 
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ity or German stockholders. Under paragraph 4 of the 

i 

annex to section 298 of the Treaty of Versaillejs, quoted 
above, the United States would then have beep entitled 
to hold the net proceeds of such sale and liquidation, i. e., 
the residual interest of the majority or German stock¬ 
holders in the company, subject to the treaty ehafge. That 

I 

would have been the ultimate outcome of the assertion 
of its treaty rights by the United States; and, of course, 
neither England nor the Straits Settlements could have 
had any right in those funds whatever, or wciuld have 
been permitted to interfere therewith in the slightest de¬ 
gree. The funds, if the United States had so desired, 
could have been absolutely its own to credit against the 
cost of the war, or otherwise to dispose of as i|t saw fit. 
So far as any other country than the United States is 
concerned, the stock would then no longer represent or be 
able to affect property of the German controlled corpora¬ 
tion in the United States. 

The Straits Settlements would not then have been 
heard to assert that they had any interest in the money. 
They could not then have touched it directly; and hence 
they would not have been permitted to touch it indirectly, 
as by claiming that the stock of the German stockholders 
had been divested and now belonged to the Straits Set¬ 
tlements. The rights of the United States copld mani¬ 
festly not have been prejudiced by any such device. Mil¬ 
ler v. Kalkverke Ascliersleben Aktien^GesellscJiaft, 283 
Fed. 746. The right of the United States ufider the 
Treaty of Versailles to retain and liquidate the property 
in the United States of an enemy controlled company, 
and then to charge the proceeds of such liquidation in its 
own favor, would have been clearly deemed inviolate. 
Whether the Straits Settlements authorities then vested 

i 

j 

i 
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the German owned stock in themselves or not, would 
have made no difference to the United States. The legal 
fiction that the stock had its situs in the Straits Settle¬ 
ments would have been wholly impotent to cut down the 
rights of the United States. 

In the more than nine years which have elapsed since 
the making of the Treaty of Versailles, the United States 
has, however, not seen fit to exercise the treaty rights 
to retain, liquidate and charge in its favor the property 
in the United States belonging to Germans and German 
controlled companies. On the contrary, the Congress of 
the United States and the President have this year joined 
in the enactment of the Settlement of War Claims Act, 
whose avowed purpose is the ultimate return to the Ger¬ 
mans of all property taken from them by the United 
States during the World War. The United States has 
thus solemnly declared its purpose not to retain and con¬ 
demn the private property of non-combatant enemies. 
So much is conceded by the Liquidators (brief, pp. 87, 
89-90). “The Government [of the United States has thus 
again] recognized to the fullest extent the humane max¬ 
ims of the modern law of nations, which exempt private 
property of non-combatant enemies from capture as 
booty of war". United States v. Klein, 13 Wall. 128, 137. 
In the interest of a nobler international life and better 
feeling in the future between the peoples of the United 
States and Germany, the United States has made tills 
magnanimous renunciation. 

In whose favor did the United States thus forego its 
rights? Certainly the United States did not intend 
thereby to enable England or France to increase the 
amounts by which the latter might penalize the Germans. 
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Surely, that would not be recognizing the immunity of 
private property of enemies. Such “generosity” on the 
part of the United States would be “the very irony of 
despotism. Apples of Sodom were fruit of joy in com¬ 
parison.” Chicago & N. W. Ry. Co. v. Dey, 35 Fed. 866, 
880. If any one but the Germans were to be benefited by 
the relinquishment of the rights of the United States, 
manifestly it would have been far better for the United 
States to retain the property for itself. If the property 
of Germans in the United States was destined merely to 
swell the war indemnities of the other allies, a due regard 
for the burdens cast upon our own taxpayers, and a due 
consideration of the enormous war debts of some of our 
late allies, would alike demand that the United States pay 
into its own treasury the moneys of Germans which it had 
in its hands. 

It is submitted that it was clearly the intention of the 
Congress of the United States, in refusing to! profit by 
the treaty provisions of the Treaty of Versailles, and in 
decreeing the ultimate return of all enemy property in 
the United States, to favor and benefit the erstwhile foe 
and none other. That is the fundamental public policy 
of the United States, to be perceived alike in its refusal 
to put into operation the treaty charge and in its enact¬ 
ment of the Settlement of War Claims Act of 1928. 

It is in the light of this evident basic policy of our 
country that we must view the so-called vesting orders of 
the Straits Settlements in the cases at bar (pp. 153-6). 
These were not made during the war, but on November 
13, 1926, or almost seven years after peace between 
England and Germany obtained (pp. 153-6, 215; see con¬ 
cession in Liquidators’ brief, p. 6). They purport to 
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divest Messrs. Laspe, Witthoefift and Lorenz-Meyer (the 
latter probably not even a German national—p. 89) of 
the shares owned by them in Behn, Meyer & Company, 
Limited, and to vest them in the Alien Property Cus¬ 
todian of the Straits Settlements. The avowed purpose 
of this belated act of spoliation is to gain control of 
the company and thereby secure possession of the prop¬ 
erty involved in this suit by indirection, so that the 
same may be taken to the Straits Settlements and go to 
swell the aggregate of British war captures, to the total 
deprivation of the Gennan owners. 

The theory which is relied upon to justify this pur¬ 
pose is primarily the legal fiction that the shares of 
stock of Behn, Meyer & Company, Limited, have their 
situs in the Straits Settlements. From that it is argued 
that the stock is within Straits Settlements territory, 
and hence that it is subject to the treaty charge in favor 
of that colony, and that, therefore, the stock belongs to 
the colony and may properly be vested by the Governor 
of the colony in the Alien Property Custodian of the 
colony. In a word, a legal fiction is all that can be 
pointed to in justification for the total frustration of the 
fundamental public policy of the United States, and for 
this indirect effort to interfere with property which the 
Treaty of Versailles absolutely committed into the hands 
of the United States exclusively, with power in the 
United States to do with as it saw fit. 

It is true that in ordinary circumstances our courts 
frequently recognize the fictitious existence of corporate 
stock at the place of incorporation of a company. Incor¬ 
poreal rights are thus often deemed to have a situs in 
one place rather than another, because in many instances 
the cause of justice is promoted thereby—and no public 
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policy of ours is violated. But the recognition thus 
accorded to the legal fictions is sanctioned, pot by any 
ineluctable provision of organic or positive law, but 
merely by considerations of comity and convenience 
among the States. Xo nation is, however, compelled to 
give car to such considerations where they militate to de¬ 
feat its own public policy or rights which it jvould pro¬ 
tect. 

i 

So it was long ago held in England. Ip Wolff v. 
Oxliolm, 6 M. & S. 92, the cause is summarized as fol¬ 
lows in the reporters’ syllabus: 

“An ordinance made bv the government of 
Denmark pending hostilities with Great Britain, 
whereby all ships, goods, money and money’s 
worth, of or belonging to English subjects, were 
declared to be sequestered and detained; and all 
persons were commanded, within three days, to 
transmit an account of debts due to English sub¬ 
jects, in default of which they were to be pro¬ 
ceeded against in the Exchequer; in consequence 
of which, a suit then depending in the Danish court 
for recovering a debt due from a Danish to a 
British subject was not further prosecuted, and 
the debt was afterwards paid by the Danish sub¬ 
ject, at the rate specified by the ordinance, to com¬ 
missioners appointed in virtue of the ordinance to 
receive payment, upon production of whose re¬ 
ceipt the Danish court quashed the suit-i-was held 
to be no answer to an action against the Danish 
subject to recover the same debt in the courts 
of this country, for the ordinance not being con¬ 
formable to the usage of nations, was held to be 
void.” i 

Lord Ellenborougli, C. J., declared the applicable rule 
of law as follows (6 M. & S. at p. 106): 

“Considering, therefore, that the right of con¬ 
fiscating debts contended for on the authority of 
these citations from Yattel is not recognized by 
Grotius, and is impugned by Puffendorff and 
others, that such confiscation was not general at 
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any period of time, and that no instance of it, ex¬ 
cept the ordinance in question, is to be found for 
something more than a century, we think our judg¬ 
ment would be pregnant of mischief to future 
times, if we did not declare, that in our opinion 
this ordinance, and the payment to the commis¬ 
sioners appointed under it, do not furnish a de¬ 
fense to the present action; and if they cannot 
do this of themselves, neither can they do it by 
the aid of the proceedings in the Danish court. 
The parties went into that court expecting justice, 
according to the then existing laws of the country, 
and are not bound by the quashing of their suit, 
in consequence of a subsequent ordinance, not con¬ 
formable to the usage of nations, and which, there¬ 
fore, they could not expect, nor are they or we 
bound to regard.” 

A ruling similar in principle has recently been made 
by the Supreme Court of the United States. In Inger- 
noJtl v. Olsen & Co., 273 U. S. 541, the Alien Property 
Custodian of the United States sold a business originally 
owned by an enemy, together with its trade marks, etc. 
In a number of cases our courts have recognized the 
power and authority of the Alien Property Custodian 
of the United States thus to transfer trade names and 
trade marks. E. g., Koppel Indust. Car. & E. Co. v. Oren- 
stein £ Koppel, etc., 289 Fed. 446. Nevertheless, as the 
right to a trade mark is an incorporeal right, the Su¬ 
preme Court of the United States pointed out that “a 
trade-mark started elsewhere would depend for its pro¬ 
tection in Hongkong upon the law prevailing in Hong¬ 
kong and would confer no rights except by the consent of 
that law” (273 U. S. at p. 544). Hence the court there 
upheld the refusal of a minor Hongkong court to give 
any effect to the transfer of the trade-mark by the Alien 
Property Custodian of the United States. Mr. Justice 
Holmes said (id., pp. 544-5): 
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“If the Alien Property Custodian purported to 
convey rights in English territory valid as against 
those whom the English laic protects, lie exceeded 
the powers that were or could be givjen him by 
the United States. . . . 

“Of course a foreign state might accept the 
Custodian’s transfer as good within ijs jurisdic¬ 
tion, if there icere no opposing local interest or 
rigid, . . . but no principle requires tjie transfer 
to be given effect outside of the United|States.” 

The questions therefore recur: Whom is jit that the 
law of the United States seeks to or should protect in 
respect of enemy property within the United States which 
the United States has renounced ? What local Interest or 

i 

right is there in the United States which opposes and 
should prevail over mere considerations of comity and 
legal fictions in such a relation? And the answer to both 
questions is clear: The United States, in the exercise of 
the highest species of self denial, having declined to take 
this property which the Treaty of Versailles! absolutely 
and exclusively remitted to the United States for final 

disposition, did so with an eye single to the benefit and 

! 

protection of the German interests therein; and, as the 
only nation, under the treaty, entitled to tlje jus dis- 
ponendi in that property, it has now deemedi it meet to 
create and uphold a local interest therein in fqvor of the 
German owners, which is as impregnable to impinging 
legal fictions or so-called rules of comity as would be the 


United States itself if it had availed of its treaty rights 

in full. Consequently, the Straits Settlements can neither 

| 

directly nor indirectly set up any interest in pr claim to 
the property in suit. To permit it so to do wpuld be (1) 
to subvert a fundamental public policy of the United 
States, and (2) to permit interference by an aljied power, 
by indirection and on the basis of a legal fiction concern- 


52 


ing the situs of capital stock, with the sole and exclusive 
rights of the United States in this property under the 
Treatv of Versailles. 

The suggestion that anything to the contrary of the 
foregoing was either considered or determined in the case 
of Direction Der Disconto-Gesellschaft v. U. S. Steel 
Corp ., 300 Fed. 714, affirmed, 267 U. S. 22, is without 
merit. There the British Public Trustee had validly ob¬ 
tained title to the plaintiff’s stock in the United States 
Steel Corporation before the Treaty of Peace was made. 
Hence there were and could have been no rights in that 
stock acquired by the United States when the treaty was 
made. That was obviously the view taken by the courts. 
It is stated in the opinion below that (300 Fed. at p. 753): 

“The United States by hypothesis must claim 
under the treaty and its rights would be in devolu¬ 
tion from those of the plaintiffs [i. e., the original 
German owners of the shares]. If, as I believe, 
those rights had already ended before the treaty 
was made, it is difficult to see how the United 
States, which may not claim as a captor [because 
it made no seizure of this stock during the war], 
could succeed as grantee.” 

The Disconto-Gesellschaft case is, in fact, in'this as¬ 
pect the very antithesis of the cases at bar. The seizures 
by the British and the vesting orders having there been 
made in March and April, 1917 (267 U. S. at pp. 27-8), it 
is clear that thev were made while the war was flagrant. 
That is to say, title was acquired by the British in the 
stock there involved at a time when the public policy of 
the United States and Great Britain, as exemplified by 
the Trading with the Enemv Acts of both countries, was 
virtually the same; both were then seizing enemy prop¬ 
erty within their respective domains and both were then 
divesting the enemy thereof. It was, consequently, quite 
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right for the United States, and wholly in acCord with 
its own policies, to uphold British titles thus acquired. 

With the end of the war, however, the public policies 
of the two countries diverged. In the United States 
seizures terminated when peace was declared, as is con¬ 
ceded by the Liquidators (brief, p. 91); but;in Great 
Britain, according to the contentions now made by the 
Liquidators in this court, seizures of German! property 
began anew as soon as the Treaty of Versailles was 
signed and have not come to an end even to! this dav. 
That is, of course, the direct opposite of the public policy 
of the United States, and, therefore, the Uniljed States 
owes no duty to any one to respect or enforce British 
peacetime seizures. 

It is argued by the Liquidators that, under ^rticle 297 
(d) of Section IV of Part X of the Treaty of Versailles, 
and paragraphs 1 and 2 of the annex to Article 298 
thereof, no German national may call into question any 

I 

act of vesting done bv a British authority. Even if we 
assume for the moment that that is so, it s^ill has no 
bearing upon the cases at bar. Cause No. 4761, in which 
the Liquidators are seeking to recover the property 
herein in question, is not a suit by or against any German 
national. It is a suit by the Liquidators against the 
United States itself; and surely no one may be heard to 
say that the United States, in its own courts, is estopped 
to resist a British vesting order (1) which offehds against 
the exclusive right to deal with and dispose oif the prop- 

ertv which was reserved to the United States in the 

* 

I 

Treaty of Versailles itself, and (2) which tends to defeat 
and subvert the public policy of the Unitecj States in 
respect of that property. 


i 
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By the same token, the British might tomorrow make 
vesting orders purporting to divest every German na¬ 
tional of the property directed to be returned to him by 
the recent Act of Congress, the Settlement of War Claims 
Act of 1928, and then resort to our courts with demands 
to uphold those British vesting orders, upon the plea, 
first, that the Treaty of Versailles conclusively estopped 
the German owners from complaining, and, secondly, that 
that was really not an act of spoliation, because, under 
article 297 (i) of the Treatv of Versailles, Germanv was 
obligated to compensate her nationals in respect of the 
retention of their property by the allies. That any such 
preposterous plea would find the slightest countenance 
in a court of the United States, is patently improbable. 
The contention comes, in the end, to a rednetio ad absur- 
dnm. "'The result indicates that the premise is bad.” 
Brim. Meyer £ Company. Ltd. v. Miller. 266 U. S. 457, 
473. Xo such estoppel could ever be urged as a pretext 
for a court of this country permitting itself to be induced 
into overturning and frustrating, not alone the rights of 
the German nationals under our law, but the rights and 
the public policy of the United States itself. 


I V . 

Even tf the shakes in question were ever subject 

TO TIIE TREATY CHARGE IN THE STRAITS SETTLEMENTS, THEY 
WERE DULY RELEASED THEREFROM PRIOR TO THE ALLEGED 
VESTING ORDERS. 

As has been stated above, the shares in the plaintiff 
company, which the Straits Settlements authorities at¬ 
tempted to vest in the Alien Property Custodian of the 
Straits Settlements in November, 1926, were those belong- 
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ing to Messrs. Laspe, Witthoefft and Lorenz-Meyer (pp. 
153-6). It is conceded by the Liquidators that until No¬ 
vember, 1926, no action had ever been taken by the Straits 
Settlements with respect to those shares (briefj p. 6). At 
the outbreak of the war between Germany and Great 
Britain, the share certificates belonging to Messrs. Laspe, 
Witthoefft and Lorenz-Meyer, and the stock 'certificate 
books and share registers of the company, vtere all in 
the Singapore office of the company in the Straits Settle¬ 
ments. If the Straits Settlements authorities! had then 

I 

(that is, from 1914 to 1925, as we shall see hereafter) de¬ 
sired to seize the stock certificates and transfer them to 
the Custodian, they could have easily done so. For some 
reason, however, they never saw fit to take j any such 
action. They let the situation rest in that condition for 
eleven years or until 1925 and long after the Commence¬ 
ment of the suits now before this court. 


In 1925 the stock certificates of Messrs. Laspe, Witt¬ 
hoefft and Lorenz-Meyer were in the hands of the Alien 

| 

Property Custodian of the Straits Settlements; (pp. 191- 
2). At that time, one Overbeck, a representative of 

I 

Messrs. Laspe, Witthoefft and Lorenz-Meyer (p. 192), 
requested the then Straits Settlements Liquidator of the 
colonial trade of Behn, Meyer & Company, Limited, to 

i 

surrender the shares to his principals; and thereupon the 
Liquidator, acting upon “some kind of permission from 
some government official ’ ’, as the Liquidators ’ expert and 

J 

Straits Settlements counsel admitted (p. 192), turned 
over to Mr. Overbeck all the share certificates belonging 
to Messrs. Laspe, Witthoefft and Lorenz-Mey6r, as well 
as the stock certificate books and the share registers of 
the company (pp. 191-2). These documents were removed 
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from the Straits Settlements and all of them were dulv 
offered and received in evidence at the trial (pp. 48-50). 
These facts are not disputed by the Liquidators (brief, 
pp. 10, 46). 

The foregoing evidence concerning the surrender of 

the stock certificates and the books was adduced bv this 

* 

appellee on the cross-examination of the Liquidators’ 
expert and Straits Settlements counsel, Mundell, with¬ 
out objection (pp. 191-2). Xo exception was taken 
thereto, and no assignment of error now challenges the 
admission thereof in evidence at the trial (pp. 35-7; R. 
4761, pp. 14-6). An effort was made on Mundell’s re¬ 
direct examination to have him declare that his testimonv 

mr 

was hearsay (p. 219; cf. pp. 222-3); but no motion to 
strike out the alleged hearsay evidence was made, and 
now it is expressly declared in the Liquidators’ brief (p. 
45) that they will not argue that the court below erred 
“in basing its decision upon a fact supported solely by 
hearsay testimonv.” 

There is, indeed, no room in law for any such argu¬ 
ment. It is conclusivelv settled that “when evidence of 
that character (i. e., hearsay) is admitted without ob¬ 
jection it is to be considered and given its natural pro¬ 


bative effect as if it were in law admissible”. Diaz v. 


United States. 223 U. S. 442, 450; Spiller v. Atchison, T. 
A S. F. Hi/. Co.. 253 IT. S. 117, 130; Simmons v. Stern, 9 
F. (2d) 256, 257 (citing many authorities). This evi¬ 
dence is, therefore, in the case as fully to all intents and 
purposes as if it were the most formal proof imaginable; 
and it establishes, since it is wholly uncontradicted, (1) 
that in 1925 the stock certificates in question were in the 
hands of the Straits Settlements Alien Property Gusto- 
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dian (pp. 191, 192); (2) that thereupon they \vere de¬ 
livered to their owners by the Straits Settlements Liqui¬ 
dator appointed by the colonial Governor to wind up the 
plaintiff company’s trade in the colony (pp. 19l|-2), and 
(3) that that was done by the Liquidator pursuant to 
“some kind of permission from some government offi¬ 
cial” (p. 192). | 

Mundell gave this testimonv after he had ; himself 
had a search made in the Straits Settlements i for the 
share certificates and the share registers, and after he 
had failed to find them there (p. 219). The Straits Set¬ 
tlements authorities whom he represented, of course, had 
the fullest knowledge of all the facts. It wa4 clearly 
within their power and their duty to lay before t|he court 
every material fact in this relation. They deliberately 

decided, however, to let the matter rest as it whs on the 

! 

record. The reasonable, if not necessary, inference, con¬ 
sequently, is that they elected not to make this proof be¬ 
cause lo have done so would have been wholly against 
their interest. Missouri, etc. R. Co. v. Elliott, 102 Fed. 
96, 102, affirmed 1S4 U. S. 695; Penn. R. Co. \f. Anoka 
Xatl. Bank, 108 Fed. 482, 486; People v. Sharp, 107 N. Y. 
427, 463. “It is certainly a maxim”, said Lord Mans¬ 
field in Blatcli v. Archer, Cowp. 63, 65, “that all Evidence 
is to be weighed according to the proof which it was in 
the power of one side to have produced, and in the power 
of the other side to have contradicted”. Thus con¬ 
sidered, the evidence before the court is conclusive that 
the stock certificates, the certificate books and the share 
registers were duly returned to the owners of the! stock by 
the Straits Settlements Liquidator, pursuant tb official 
leave theretofore duly given him. 



The Clearing Office (Amendment) Ordinance (p. 127 
et seq.), which purports to regulate the charging of Ger¬ 
man owned property in the Straits Settlements, provides 
“that any particular property rights or interests so 
charged may at any time be released by the Custodian 
acting under the general direction of the Governor in 
council from the charge so created” (pp. 128, 137). It 
further provides that “no person shall, without the con¬ 
sent of the Custodian, transfer, part with or otherwise 
deal in any property, right or interest subject to the 
charge, and if he does so he shall be liable on summary 
conviction to a fine not exceeding one hundred pounds or 
to imprisonment for a term not exceeding three months 
or to both such imprisonment and fine” (p. 130). 

The effect of these provisions is unmistakable. Un¬ 
less the Liquidator acted with the consent of the Cus¬ 
todian in surrendering the stock certificates for the stock 
which the Liquidators now before the court insist was 
subject to the treaty charge, he was guilty of a crime. 
Of course, no court may indulge in any such presumption 
and impute criminal guilt, as well as unpatriotic con¬ 
duct and official malfeasance, to a public official in the 
Straits Settlements (United States v. Crussell, 14 Wall. 
1, 4); particularly when it affirmatively appears, as it 
does in the case at bar, that, at or about the time of 
their surrender, “these very stock certificates were in 
the hands of the Enemy Custodian of the Straits Set¬ 
tlements” (p. 191), and that, before the Liquidator 
turned them back to their owners, “he had some kind 
of permission from some government official” (p. 192). 
The natural and necessary inference of fact and law is, 
not that the Liquidator stole the certificates from the 
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Custodian, but that he properly secured the certificates 
from the Custodian who then had them, and, with the 
latter’s permission, turned them over to the ownbrs. “It 
is a rule of general application that ‘where qn act is 
done which can be done legally only after the perform- 

I 

ance of some prior act, proof of the later carries with 
it a presumption of the due performance of the prior 
act.’ ” A'mer. By. Exp. Co. v. Lindenberg, 260 U. S. 
584, 589; Butler v. Maples, 9 Wall. 766, 777-8; Forbes v. 
United States, 268 Fed. 273, 277. In other words, the 
purport of the evidence reasonably is that the siock cer¬ 
tificates were duly and voluntarily released by the Cus¬ 
todian acting through the Liquidator. The Confiscation 
Cases, 20 Wall. 92, 108-9; United States v. Pfige, 137 
U. S. 673, 679-80. j 

Under the Clearing Office (Amendment) Ordinance, 
as has already been seen, charged property “may be re¬ 
leased by the Custodian acting under the general direc¬ 
tion of the Governor in council from the chargp” (pp. 
128, 137). The release of the certificates by the Cus¬ 
todian as aforesaid must, therefore, be deemed to have 
been pursuant to this statutory authority. Impropriety 
and official misconduct may not be imputed to this pub¬ 
lic official. He and the Liquidator are appointees and 
subordinates of the Governor and subject to regulation 
and control by the Governor in council (pp. 94j-5, 121, 
122). There is, therefore, every reason for believing 
that acts of the Custodian, and of the Liquidator as 
well, were done with the consent or at the direction of 

I 

the Governor in council. The presumption of regularity 
attaches and must attach to their acts. Omnia prae- 
sumuntur rite et solemnitur esse acta donee probetur in 

\ 

i 

i 
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contrarium. “The presumption of regularity supports 
the official acts of public officers and, in the absence of 
clear evidence, to the contrary, courts presume that they 
have properly discharged their official duties.” United 
States v. Chemical Foundation, 272 U. S. 1, 14-5; United 
States v. Royer, 268 U. S. 394, 396; United States v. Com¬ 
monwealth, etc. Trust Co., 193 U. S. 651, 656; Cofield v. 
McClelland, 16 Wall. 331, 334-5; Strother v. Lucas, 12 
Pet. 410, 437-8; Delassus v. United States, 9 Pet. 117, 
134; Ross v. Reed, 1 Wheat. 482, 486-7. That is the long 
established rule, not only in the United States, but in 
Great Britain as well. King v. Inhabitants of Hinckley, 
12 East 361, 365; Whelan v. Rex, (1921) 2 Ir. Rep. 310, 
312-3. 

The fact that “those books and those certificates 
were handed over by the Liquidator” (p. 191) instead 
of by the Custodian himself, which the Liquidators now 
emphasize as disclosing that the surrender of the stock 
certificates was unauthorized, is without weight. As has 
been stated, the record shows that “these very stock 
certificates” had been in the hands of the Custodian un¬ 
til 1925 (pp. 191, 192); and that, in handing them to Mr. 
Overbeck, the Liquidator, who must then have gotten the 
certificates, etc., from the Custodian, had procured official 
permission to make the return (p. 192). The inference 
that the Liquidator acted as the agent of the Custodian 
and at the direction of the Governor is manifestly ir¬ 
resistible; and it is strengthened by the fact that both 
the Custodian and the Liquidator are appointees of the 
Governor and under the control of the Governor in coun¬ 
cil (pp. 94-5, 121, 122). Nothing is commoner in govern¬ 
ments than that official action, even of the highest officers 


and of the highest order and the most personal discre¬ 
tion, should be taken in the name of and through sub¬ 
ordinates. The Confiscation Cases, 20 Wallj 92, 108-9; 
United States v. Page, 137 U. S. 673, 679-80} Wilcox v. 
Jackson, 13 Pet. 498, 512-3; Ferguson v. Port, Huron Sc. 
Ferry Co., 13 F. (2d) 489, 493; Maresca v. United States, 
277 Fed. 727, 735, certiorari denied, 257 U. S, 657. 

In the Maresca case, supra, a regulation of the In¬ 
ternal Revenue Department was attacked on |he ground 
that it had not been prescribed by the President, to whom 
alone the statute gave that power (40 Stat. 276, c. 53). 
The regulation there involved had been promulgated by 
the Commissioner of Internal Revenue with tile approval 
of the Secretary of the Treasury. In sustaining the 
regulation as valid, the Circuit Court of Appeals said 
(277 Fed. at pp. 735-6): j 

“Importance is attached, by counsel for defen¬ 
dants, to the fact that the President himself did 
not make or proclaim the regulation, and that it 
does not appear that he authorized either of the 
officials named to exercise the power delegated to 
him. The law is established that the President 
may exercise through the heads of departments 
the powers vested in him. He speaks and acts 
through the heads of the several departments in 
relation to subjects which appertain tp their re¬ 
spective duties. Wilcox v. Jackson Ex j dent, Mc- 
Connel, 13 Pet. 498; Wolsey v. Chapman, 101 U. S. 
755. And it must be presumed as matter of law 
that the Secretary of the Treasury, acting over 
his own signature, does so by direction of the Pres¬ 
ident. In United States v. Fletcher, 148 U. S. 
84, the President was required to act in the matter 
in controversy in a judicial capacity under the 
Articles of War in approving a report of a court- 
martial, and it appeared that the Secretary of 
War had acted in the matter over his own signa¬ 
ture. The court held that it must be presumed 
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that he acted by direction of the President in so 
doing. And in Porter v. Coble, 246 Fed. 244, 249, a 
postmaster who had been removed from office by 
the Postmaster General claimed that the power 
of removal was in the President, and that there 
was nothing to show that the man had been re¬ 
moved by the President or that the Postmaster 
General had ever been authorized by the President 
to make the removal. It was held that it must be 
presumed that the Postmaster General in order¬ 
ing the removal acted by direction of the Presi¬ 
dent. ’ ’ 

The suggestion of the Liquidators that the return of 
the stock certificates, certificate books and share registers 
to their original owners was not a release of the shares 
themselves from the charge, calls for scant attention. 
The importance of stock certificates as property in them¬ 
selves, and as title deeds representative of property 
rights and interests, has been declared in too many de¬ 
cisions to require discussion. Yazoo & .1/. V. R. Co. v. 
Clarksdale, 257 U. S. 10, 20-2; Disconto-Gesellschaft v. 
U. S. Steel Co., 267 U. S. 22: Simpson v. Jersey City Con¬ 
tracting Co., 165 X. Y. 193; Puget Sound Natl. BJc. v. 
Mather , 60 Minn. 362. The Treaty of Versailles itself 
recognized that fact; for in paragraph 10 of the annex 
to article 29S, Germany was required, within six months, 
to deliver to the allies all stock certificates and other 


documents of title which were in Germany and which 
affected property rights in allied territory. This was 
obviously required by the treaty as something appro¬ 
priate, if not necessary, in order to effectuate the treaty 
charge. By the same token, it is submitted, that the 
surrender by the Straits Settlements authorities of the 
share certificates, together with the share certificate books 
and the share registers of the company, was an act in 
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every respect appropriate to evidence the relinquishment 
by the Straits Settlements of any possible treaty charge 

I 

upon the shares. 

It is simply incredible that the Straits Settlements 

i 

would have given back to the original owners the share 
certificates and all of the corporate books pertaining to 
them, which in any respect were clearly most important 
documents of title, if the Straits Settlements were at that 
very moment asserting, or intending to assert,| that the 
original owners then no longer had any right,, title or 
interest in the stock whatsoever. Such conduct is so 
clearly inconsistent with any such contention,! that the 
court below was fully warranted in finding against it, and 
in sustaining the view that the share certificates and the 
corporate books concerning them were surrendered be¬ 
cause the Straits Settlements released its rights (what¬ 
ever they were) in the shares themselves. If the Straits 
Settlements did not intend that result, its representa¬ 
tives certainly knew the facts and could have mhde them 
clear beyond doubt. The agents of the Straitls Settle¬ 
ments, however, preferred not to make that proof, which 
was in their all but exclusive control; and the court 
below was, therefore, warranted in drawing the inevitable 
conclusion. 

It does not advance the position of the Liquidators 
to argue that the shares were not transferable except on 
the books of the company. No transfer of shares was, 
of course, involved when the stock certificates were 
restored to those who had always owned them. Again, 
the books of the company—the stock certificate books and 
the share register—were also surrendered to the original 
owners, manifestly so that the corporate officers, who 
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were not in the Straits Settlements, could record trans¬ 
fers in them if they saw fit or had occasion to do so. 

But whether the shares could or could not be trans¬ 
ferred bv delivery, it is certain that thev were at least 
• •> • * 

documents of title evidencing the intangible rights of 
stockholders. Section 57 of the Straits Settlements Com¬ 
panies Ordinance provides that “a certificate under the 
common seal of the company specifying any shares or 
stock held by any member of a company shall be prima 
facie evidence of the title of a member to the share or 
shares or stock therein specified” (p. 67). If, therefore, 
we regard the shares as merely incorporeal rights, the 
only way in which such “particular property, rights or 
interests so charged” (p. 137) could be released from 
the treaty charge would be symbolically; and what sym¬ 
bol could be more fitting and appropriate to that end than 
the return to the original owner of the statutory evidence 
of his title, namely, the stock certificates and all the cor¬ 
porate records pertaining thereto? 

The appellee in Xo. 4760 made out its case by the 
proofs above discussed. They disclosed that the stock 
had been released from the treaty charge, if it was ever 
subject thereto, by the act of the Liquidator, done with 
the consent of the Straits Settlements Custodian, and 
presumably at the direction of the Governor in council. 
The presumption of official regularity sustained the val¬ 
idity and propriety of the release of the stock from the 
treaty charge. That case the defendants in Xo. 4760 did 
not rebut. The appellee company has thus sustained the 
burden of proof which rested upon it; and, therefore, so 
far as its case is concerned, it is entitled to the decree 
which it got. 


! 
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It was, of course, the Liquidators’ duty to make out 
their case in No. 4761 by a preponderance of credible evi¬ 
dence. That made it incumbent upon them to| refute or 
avoid the appellee company’s evidence and tile natural 
and reasonable inferences (lowing therefrom. As part of 
the governmental machinery of the Straits Settlements, 
the Liquidators had it within their power to adduce the 
clearest and most convincing proof concerning the return 
of the share certificates. They could and they should have 
presented the testimony of the Governor, and of the Cus¬ 
todian, as well as of the Liquidator who gave up the cer¬ 
tificates of stock and the corporate books. Eaejh of these 
would have been able to state the facts as he knew them 
and would then have been subject to cross-examination 

I 

by the appellee company. The appellant Liquidators, 
however, did not follow that plain and candid course. 
The trial justice was, therefore, entitled to conclude that 
evidence from those sources would not be beneficial to 
the Liquidators’ claims. 

All that the Liquidators put in evidencej were the 
vesting orders themselves (pp. 153-6). In that way, the 
Governor, and all others concerned in the making of 
those orders, were successfullv screened from cross-ex- 

I 

animation, and the appellee company was prevented from 

j 

having any opportunity to require them to explain their 
alleged action in view of the surrender of the shares two 
years before. The vesting orders made no j reference 
whatever to that fact and contained no explanation 
thereof. The court below undoubtedly noticed that those 
who presumably could readily explain the whole situa¬ 
tion avoided every opportunity to testify and give any 
explanation whatever. Again the natural inference to 


i 


66 


be drawn by the court from that circumstance casts doubt 
upon the Liquidators’ claim. 

If the vesting orders were valid, the Liquidator who 
had previously given up the stock certificates, and the 
Straits Settlements Custodian who had assented thereto, 
were both recreant to their duty and probably criminally 
guilty besides. But no such conclusion was reasonably 
permissible solely upon the basis of the alleged vesting 
orders, totally unvouched for by anybody who was re¬ 
sponsible for them, and totally unexplained, as they were. 
At the best, tliev could serve merelv to create an uncer- 
tainty or a doubt; but that did not at all measure up to 
the fair preponderance of proof, which it was the Liqui¬ 
dators’ duty to adduce. The presumption of official regu¬ 
larity, which attached to the proofs made by the appellee 
company, could only be rebutted by “clear evidence to 
the contrary” (United States v. Chemical Foundation, 
272 U. S. 1, 14-5), and it could not suffice for that pur¬ 
pose to do no more than to create a doubt or mere uncer¬ 
tainty. Erhardt v. Baltin, 150 Fed. 529. 

It is submitted that the court below was right in dis¬ 
missing the bill in Xo. 4761, because the Liquidators, as 
plaintiffs therein, had failed to sustain the burden of 
proof resting upon them. 


V. 

The corin' below properly denied the motion of the 
Straits Settlements Liquidators to reopen the case. 

It is asserted in the Liquidators’ brief (p. 47) that— 

“The matter of the return of these certificates 
came as complete surprise to counsel for the ap¬ 
pellant upon the trial of the suit.” 
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What is not stated, however, is that the ‘Liquidators 
themselves, the real appellants herein, knew all about it, 
as probably did also their chief witness and legal expert, 
Mundell; and that, nevertheless, they deliberately at¬ 
tempted to suppress the matter. The facts in this re¬ 
spect are fully set forth in the affidavit of jMr. Kresel, 
one of the appellee’s counsel, which was filed in opposi¬ 
tion to the motion of the Liquidators to re-open the case 
(pp. 24-34). It is urged that every word of that affidavit 
should be read bv the court. 

As has already been noted, the Liquidators ’ legal ex¬ 
pert, Mundell, before he sailed for this country to be a 
witness in this cause, had had a search mqde for the 
stock certificates and the share registers of the company, 
and had failed to find them (pp. 27, 219). The Liquida¬ 
tor Clarke, one of the appellants in Xo. 4761, knew that 
those documents had been delivered to Mr. OVerbeek for 
account of the original owners, Messrs. Laspe,! Wittlioefft 
and Lorenz-Meyer. Accordingly, he cabled!Mr. Over¬ 
beck, who was in Manila, to return the stock certificates 

i 

and books which had been, as the Liquidator j Clarke ex- 

i 

pressed it, “taken” by Air. Overbeck. The latter resented 
the imputation contained in the word “takeii” as thus 
used, and at once cabled his remonstrance |to Clarke. 
Clarke, having then left for America to be a ^witness in 

i 

this case, his partner (p. 110) and co-liquidator, Mr. 
Bailey (p. Ill), the other appellant in No. 4761 (R. No. 
4761, pp. 7, 12, 13), at once wrote Mr. Ovterbeck on 
December 7,1926, as follows (p. 28): 

“With reference to the cable which Mr. Clarke 
sent to you at Manila, requesting you! to return 
the register of members and directors |and share 
certificates taken by you on the 14th (February, 
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1925, I yish to assure that the words ‘taken by 
you’ were not intended in any offensive manner. 
The telegram was despatched the day on which 
Mr. Clarke got married, and a few hours only be¬ 
fore his departure for America, and he was really 
too rushed to be able to choose his words care¬ 
fully. The cable intended to refer to the docu¬ 
ments delivered to you, to which action I find from 
the correspondence in our office, the Custodian of 
Enemy Property in Singapore agreed.” 

Despite the fact that the Liquidator Clarke is thus 
clearly and indisputably shown to have been fully cogni¬ 
zant of the return of the share certificates and the books 
to their owners before he sailed to testify in this case, 
and to have even attempted to get them back, neverthe¬ 
less, at the trial, lie deliberately told this appellee’s coun¬ 
sel that he knew nothing about the matter (pp. 28, 30). 
The effect of that misstatement was that the appellee did 
not call Clarke as a witness, nor interrogate him on the 
subject (p. 29), and was compelled to rest satisfied with 
what Mundell saw fit to testify on that score, which has 
been discussed above. Only after Clarke had left the 
United States did the appellee learn of his cable to Over¬ 
beck above mentioned (pp. 28-9). 

The so-called vesting orders were made on November 
13, 1926 (p. 25), long after the commencement of these 
suits. In December of that year the Liquidators’ coun¬ 
sel caused the trial of these suits to be set down for the 
following January and gave notice to the appellee that no 
applications for delay would be tolerated by them, and 
none was (pp. 24-5). The Liquidators pressed on the 
trial with all the speed possible, quite regardless of the 
injury thus done to the appellee (id.). 

The Liquidators’ bill of complaint said nothing of 
these vesting orders, nor did the opening of their counsel 
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disclose them (pp. 25-6). Their existence |was deliber¬ 
ately held back (p. 26). The then theory of the Liqui¬ 
dators—now abandoned (Liquidators’ brief,ipp. 9, 10)— 
was that they were universal liquidators of Behn, Meyer 
& Company, Limited, under the laws of the Straits 
Settlements and therefore entitled to recover all of its 
property everywhere in the world (p. 25). The purpose 
which lay back of that theory is not difficult to perceive. 
The Liquidators thought that if tliev could! induce the 
courts in the United States to uphold that contention, 
then they could go into neutral territory, like the Dutch 
East Indies, and there recover the property of Behn, 

Meyer & Company, Limited, in those countries, and point 

| 

to the decision in our courts as authority for such a 

course of procedure. In that wise, the United States 

i 

was to be made an accomplice of the Straits Settlements’ 

I 

German spoliation policy. 

The Liquidators felt absolutely safe in making this 
claim that they were universal liquidators. The occur¬ 
rences at the trial, however, changed their minds. The 
appellees produced as experts Sir T. Willes Chitty and 
Mr. Nixon, learned English barristers, who had little 
difficulty in exposing the fallacy of Mundell’s testimony; 

and the cross-examination of Mundell left him a dis- 

| 

credited witness (pp. 31, 179 et seq.). He recanted much 
of the testimony which he had given on his direct ex¬ 
amination (e. g., p. 193 et seq.). He stated that he had 
not rendered the Liquidators an opinion that they were 
merely local and not universal liquidators, only to be 
met with his own written opinion to the Liquidators to 
the contrary, as well as with the like written expressions 
of views by the Straits Settlements Attorney! General, 
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Official Assignee and Local Clearing Office for Enemy 

Debts (pp. 199-213). He first tried to dodge the effect 

of this significant contradiction bv saving that the letter 

in question represented, not his own views, but those of 

his partner .< (p. 202). That explanation, however, fell 

to pieces in a moment, when it appeared that he and a 

Mr. Everitt constituted the whole firm of Sisson & Delav 

* 

in 1915 when the letter (pp. 210-12) was written (p. 202). 

On his redirect examination, Mundell tried to explain 

awav the letter bv declaring that it set forth the views 

held bv tho Straits Settlements Government and not his 
% 

personal opinions (pp. 220-1). 

The court below saw and heard this witness Mundell 
and, it is submitted, that it was entirely right and proper 
for the learned and experienced Chief Justice who tried 
this case to refuse to believe him. “An intelligent and 
experienced judge often detects the falsehood of a witness 
who tells a story which, reduced to writing, reads smooth 
as the Psalms of David”. United States v. Lee linen, 
118 Fed. 442, 404. An appellate court cannot lay out of 
mind the solemn admonition contained in many decisions 
that “no court is wise enough to decide who told the truth 
without seeing the witnesses”. People v. Rodawald, 177 
X. Y. 408, 419. 

"What has been narrated above is important in the 
cases at bar because of the motion which the Liquidators 
made in November, 1927, to re-open the case (p. 15, et 
seq.). On the strength of some cablegrams sent by Mun¬ 
dell at about that time, they asserted that the stock cer¬ 
tificates had been returned to their former owners by 
the Liquidator, with the consent of the Custodian, but 
not at the direction of the Straits Settlements Governor 
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(pp. 22-3). No affidavit of the Governor, or the Custo¬ 
dian, or any of the public officials of the Straifs Settle¬ 
ments, was submitted; indeed, not even an affidavit of 
Mundell himself. No affidavit of the Liquidators Clarke 
and Bailey was submitted to explain why Clarke had 
suppressed the facts concerning the return of the stock 
certificates and books and what he knew* and what his 
papers disclosed upon the subject. Nothing was relied 
upon except the bald hearsay assertion of the highly par¬ 
tisan and discredited witness, Mundell. 

It will be useful to consider what it would mean to 
accept Mundell’s mere assertion. As has been seen above, 
an unauthorized surrender of property subjecjt to the 
charge is a crime under the laws of the Straitb Settle¬ 
ments, and certainly an act of official misconduct (p. 31). 
Hence, if Mundell’s word were taken, the Straits Settle¬ 
ments Custodian was guilty of a crime and a serious act 
of official misfeasance (pp. 31, 33). Certainly, jsuch an 
outcome ought not to be accepted by a court, except upon 
the clearest and strongest legal evidence; and, mani¬ 
festly, unverified hearsay which had only Mundell for its 
source, does not satisfy those requirements. 

The foregoing is all the basis which the record affords 
for the repeated claims in the Liquidators’ brief ( e. g., 
p. 44) that “the true facts” were revealed by thpm upon 
their motion to re-open the case. It is submitted that 
it was well within the discretion of the trial fiourt to 
place his own valuation on the alleged new and “true 
facts” and to hold them wholly worthless. 

It cannot be maintained that the evidence tendered 
to the court below nearly eleven months after the trial 
(pp. 24-5) was in any real sense newly discovered! It had 


i 

i 


I 
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all been matter of record in the Straits Settlements since 
1925 (p. 192). It was all in the correspondence possessed 
by the Liquidators themselves (p. 28). It was known to 
the Straits Settlements Custodian and Governor and was 
matter of public record with them long before the trial. 
It cannot, furthermore, be reasonably doubted that it was 
known to both Clarke and Mundell; and that they should 
have ascertained it long before they left Singapore, and 
when they were preparing for the trial, is too plain for 
argument (p. 27). The application was, therefore, tainted 
with inexcusable laches. Dumont v. Dos Moines Valley 
R. R. Co., 131 U. S. Appdx. clx.; Jorgenson v. Young, 
130 Fed. 378; Acord v. Western Pocahontas Corp., 156 
Fed. 9S9, 991, 1001, affirmed 174 Fed. 1019; Bennett v. 
Schooley. 77 Fed. 352. That objection should be more 
than ordinarily potent in the case at bar, for here the 
record discloses that the Liquidators pressed the appellee 
at every opportunity, to the latter’s prejudice (pp. 24-5). 

The reasonable inference is that the Liquidators, al¬ 
though cognizant of the situation, believed their case suf¬ 
ficient for suc-pess without the “new” proof. They 
regarded themselves as secure and safe. They had faith 
in their claim that they were universal liquidators, and 
thev had the vesting orders in reserve. Xow that they 
have been proved mistaken, it is well settled law that they 
may not mend their hold (pp. 29-30). That was dis¬ 
tinctly ruled in Merchants Banking Co. v. Cargo of the 
Aft on, 134 Fed. 727, certiorari denied sub nomine 
Shew an. Tomes & Co. v. Merchants Banking Co., 196 
U. S. 639. The court there held that— 

“A rehearing in admiralty cannot be granted 
to allow a party, after an adverse decision, to in¬ 
troduce further evidence, which was fully known 
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I 
! 

i 

to such party, and might have been introduced on 
the original hearing, but was not, becausje of an 
error of judgment on the part of counsel as to 
its materiality/’ 

Circuit Judge Wallace said (134 Fed. at p. 731): 

“They [i. e., the claimants] elected to r^st their 
case on a record which was silent in respect to a 
fact capable of proof, and which they no^t seek to 
prove after its importance has been shown by our 
decision. We cannot grant the rehearing under 
these circumstances without ignoring a rule of 
procedure which rests upon the most solid foun¬ 
dations of propriety and expediency. In the lan¬ 
guage of Mr. Justice Story in Baker v. Whiting , 
1 Story 236; Fed. Cas. No. 786: 

“ ‘ I apprehend that no court of equity has ever 

felt itself at liberty to grant an application of this 

sort upon the suggestion of an error of judgment 

or a mistake of law by counsel as to the perti- 

nencv or force of evidence to be used in a cause.’ ” 
%/ 

I 

The Liquidators knew of the vesting orders from the 
very moment they were made. Indeed, they brought them 
to this country for use upon the trial. They manifestly 
intended to rely upon them, if necessary. It was, there¬ 
fore, their duty to secure and bring with then* all evi¬ 
dence, and certainly all record evidence, whidh would 
uphold those vesting orders. They knew that the share 
certificates had been returned long before the vesting 
orders were made. They knew that the share! register 
was no longer in the Straits Settlements. Those docu¬ 
ments were put in evidence on January 25, 1927,1 the first 
day of the trial, or nearly eleven months before the 
motion to re-open the case (pp. 15, 27). They had 
searched for those documents and had tried to get them 
back. The significance of those facts should have been 
realized by them. They should, therefore, have had the 
evidence they now assert they found. Toledo Co. v. 

I 

i 

j 

i 


! 
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Computing Co., 261 U. S. 399, 424-5; Sherman v. Phila. 
& R. Ry. Co., 225 Fed. 85; Suhor v. Gooch, 248 Fed. 870. 
Even where parties at the time of trial had had but mere 
suspicions that evidence existed and had not produced it 
until after the trial, the courts have refused to re-open 
the cases. Jorgenson v. Young, 136 Fed. 378. See also 
Wright v. Southern Exp. Co., 80 Fed. 85. 

It is immaterial that the motion in the cases at bar 
was made before the entry of the final decree. All that 
is really essential is that the trial has been had and the 
opinion of the court handed down. That was the precise 
situation in the case of American Hoist etc. Co. v. Nancy 
Hanks etc. Co., 224 Fed. 524, where a like motion was 
overruled; and it has long been the rule to refuse to re¬ 
open cases for further hearing even where only inter¬ 
locutory decrees had been entered. Brill v. North Jersey 
St. Ry. Co., 125 Fed. 526; Baker v. Whiting, 1 Story 218; 
Fed. Cas. No. 786; Jenkins v. Eldredge, 3 Story 299; 
Fed. Cas. No. 7,267. 

The reason is the same in all these cases, whether a 
final decree has been made or not. It inheres in the 
public necessity for putting an end to a litigation once 
the parties have been fairly heard and opportunity for a 
full hearing hds been afforded. It is, as the Supreme 
Court said in Toledo Co. v. Computing Co., 261 U. S. 399, 
425, “a most salutary rule of law which after parties 
have had a full and fair opportunity to prepare their 
case, refuses to permit them to drag out litigation by 
bringing in new evidence which with due diligence they 
ought to have discovei*ed before the hearing. The ap¬ 
parent hardship of particular cases should not and can¬ 
not weigh against the application of this sound 
principle. ’ ’ 
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Again, there is no proof at all to show what diligence 
was exercised bv the Straits Settlements authorities in 

m/ 

respect of the alleged new proof. Only the attorney’s 
affidavit on that score is tendered, and that is not suffi¬ 
cient. Page v. Holmes Burglar Alarm Tel. Co., 2 Fed. 
330. 334. I 

' i 

It is submitted that the court below but exercised a 
sound and wise discretion when it declined to re-open 
the case (R. Xo. 4761, p. 13). 


VI. ! 

I 

j 

Other grounds for regarding the Straits Settle¬ 
ments VESTING ORDERS AS INVALID. 

In addition to the objections noted in the preceding 
portion of this brief, there are several othef matters 
which strongly impugn the right of the Straits Settle¬ 
ments to make the vesting orders herein in question. 

1. The right reserved to each of the allied powers in 
article 297 (b) of the Treaty of Versailles is “the right to 
retain and liquidate” the property of German nationals 
and German controlled companies within their jterritory. 
It is conceded by the Liquidators that “the empowering 
provision of the Treaty of Versailles is subdivision (b) 
of Article 297”, and that “the provisions of the annex 
to that article are merelv subordinate and further ex- 


Tlie pro- 
strued in 
provision 


planatory of the article itself” (brief, p. 35). 
visions of the annex must, therefore, be con 
subordination to the principal or empowering 

I 

in article 297 (b). That provision, however, confers no 
right to do more than retain and liquidate;: in other 

i 

words, to keep and wind up what has already bjeen taken. 
It does not authorize new takings and new deprivations 
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of title, unrelated to the retention and liquidation of what 
has alreadv been taken. 

Such is the intention and effect of the main clause of 
the treaty, and the provisions of the annex should be 
construed in harmony therewith. Thus, paragraph 4 of 
the annex, which provides for charging German prop¬ 
erty, must be interpreted, in the light of the intent of 
article 297 (b), to affect nothing but what had been taken 
prior to the making of the treaty. So read, it affords no 
warrant for the vesting orders made herein. They pur¬ 
port to disturb shares concededly never interfered with 
during the war (Liquidators’ brief, p. 6). 

The fact that article 297 (b) confers the right to 
retain and liquidate German property in territories ceded 
to the allies, does not militate against our contention. 
Much of that territory was occupied by the allies during 
the war and thp property of Germans therein was then 
taken. The assertion of the Liquidators to the contrary 
(brief, p. 29) has nothing to support it. To meet the 
particular situation created by such war seizures and 
takings, the provision in question was included in article 
297 (b). 

Paragraph 9 of the annex provides that “until the 
completion of the liquidation provided for by Article 
297, paragraph (b), the property, rights and interests 
of German nationals will continue to be subject to excep¬ 
tional war measures that have or will be taken with re¬ 
gard to them.” “Exceptional war measures”, as those 
words are used in the treaty, are defined in paragraph 3 
of the annex to mean those measures which do not di¬ 
vest title. Hence it is clear that paragraph 9 of the 
annex does not contemplate any new and original takings 
and deprivations of title. Read in connection with ar- 
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tide 297 (b), to which it distinctly refers and to which it 
is a mere appendage, paragraph 9 only means that, so 
far as may be necessary to the due retention and proper 
liquidation of property already taken, new seizures may 
be made. Thus, for example, where during the war a 
German business had been taken, any asset thereof which 
it was thereafter necessary to capture in order to effectu¬ 
ate and complete the liquidation, could be seized after 
peace. 

The same views are applicable to paragraph 3 of the 
annex. It defines the treaty term “exceptional war meas¬ 
ures ’ ’ to signify measures which do not disturb the enemy 
title, and the treaty term “measures of transfer” as 
those which do affect the ownership of enemy property. 

i 

The paragraph refers to such measures of both kinds in 
the past and in the future. Read in the light of the fun¬ 
damental provision, article 297 (b), paragraph 3 refers 
only to such subsidiary and incidental seizure^ and tak¬ 
ings as may be requisite to accomplish the due; retention 
and proper liquidation primarily aimed at in article 
297 (b). Thus, for example, if an enemy business had 
been taken over during the war, it would be competent to 
seize and take the stock of a subsidiary thereof after the 
war, if that was germane to the proper liquidation of the 
principal business. In the case at bar, howevei:, all that 
the Straits Settlements did and properly could do was 

to liquidate the trade of the company in the colony; and 

i 

to that stock of the company had no relation whatever, 
and hence could not be taken for the first time many 
years after peace. 

All the other provisions of the treaty which have any 
bearing on this subject may readily be similarly con¬ 
strued and limited. 
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Nothing to the contrary has ever been decided in any 
American court. The question did not and could not arise 
in the Disconto-Gesellscliaft case, 300 Fed. 741, affirmed 
267 U. S. 22, because, as has already been pointed out, 
that case did not involve any post-war taking whatever. 
Likewise, the English cases referred to by the Liquidators 
have no force as authority in their favor, since it is con¬ 
ceded (Liquidators’ brief, p. 32) that in none of them 
was the point ever suggested by counsel. It is familiar 
law, both in England and in the United States, that cases 
in which a particular point passes sub silentio are en¬ 
titled to no weight whatever as authority upon the point. 
Entick v. Carrington, 19 How. St. Tr. 1029, 10 68; United 
States v. More, 3 Crunch 159, 172; New v. Oklahoma, 195 
U. S. 252; Webster v. Fall, 266 U. S. 507, 511. 

2. The treaty charge is, as has been seen, provided 
for in paragraph 4 of the annex to article 298 of the 
Treaty of Versailles. It will be remarked on perusing 
it that its terms are in contrast with those of article 
297 (b) of the treaty. Thus, paragraph 4 of the annex 
provides for a charge on German property “within the 
territory of any Allied and Associated Power”, while 
article 297 (b) provides for liquidation of such property 
within the “territories, colonies, possessions and protec¬ 
torates” of the allies. This contrast in the language of 
these provisions, which are clearly in pari materia, is not 
without some significance. Where it was intended to 
cover colonies, as in article 297 (b), the provision for 
liquidation of enemy property, that was clearly and ex¬ 
pressly done. If it had been the intent to make the 
charging provision, paragraph 4 of the annex, applicable 
to the same territorial extent, there is every reason for 
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presuming- that the same formula would have been 
employed. The omission of any reference to “colonies” 
in that paragraph indicates that there was to be only 
liquidation, and not charging, in the colonies, and, there¬ 
fore, for that reason also, the vesting orders made by the 
Crown Colonv of the Sti'aits Settlements are void. 

It does not follow that the self-governing dominions 
of the British Empire, Canada, Australia, South Africa, 
Xew Zealand and India, are thus excluded from the right 
to assert the treaty charge. They were partijes to the 
Treaty of Versailles; they were thus regarded ias virtu¬ 
ally independent powers; they were recited in the treaty 
as among “the High Contracting Parties”, and they each 
signed the treaty as such (pp. 139, 140-1). They are 

I 

each, therefore, to be regarded as an independent ally, 
within the sense of the treaty, and as such entitled to 
the benefit of the treaty charge. Xo such dignity, how¬ 
ever, attaches, and no such result is applicable, to a 

I 

Crown Colony like the Straits Settlements. 

The foregoing views have the approval of a learned 
English barrister, scholar and commentator upon the 
Treaty of Versailles. In his work on “Private Prop¬ 
erty and Eights in Enemy Countries”, Mr.j Paul F. 
Simonson has written as follows (pp. 241, 243j note): 

“It will be noticed that, whereas paragraph 
(b) of Article 297, which authorizes thej retention 
and liquidation of the property, rights and inter¬ 
ests of German nationals, expressly makes such 
power applicable to such property, rights and in¬ 
terests within the territories, colonies, possessions, 
and protectorates of the Allied and Associated 
Powers, paragraph 4 of the annex only authorizes 
the creation of a charge on the property, rights, 
and interests of German nationals Gfithin the 
territory of any Allied or Associated Pqwer’, but 
does not expressly authorize the creation of a cor- 
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responding charge on the property, rights, and 
interests of German nationals in the ‘colonies, pos¬ 
sessions, and protectorates’ of the Allied and Asso¬ 
ciated Powers. It would therefore appear not to 
be quite clear, that His Majesty’s Government in 
Great Britain had power under paragraph 4 of 
the Annex to create a charge on the property, 
rights, or interests of German nationals within 
the territory of anv British Colonies or Protecto- 
rates other than the following five Colonies, 
(namely) Canada. Australia, South Africa, New 
Zealand, and India” [that is, the self-governing 
dominions which were direct parties to the Treaty 
of Versailles]. 

3. December 2, 1924, England and Germany entered 
into a treaty of commerce and navigation. In Septem¬ 
ber, 192b, the ratifications thereof were exchanged, and 
notice was clulv given that the Straits Settlements ad- 
hered thereto (p. 233). That treaty is law in the colony 
(id.). 

Article 5 thereof provides that (pp. 236, 241): 

“The subjects or citizens of each of the two 
Contracting Parties in the territories of the other 
shall be at full liberty to acquire and possess every 
description of property, movable and immovable, 
which the laws of the Contracting Party permit, 
or shall permit, the subjects or citizens of any 
other foreign country to acquire or possess.” 

Paragraph 1 of the protocol annexed to the treaty 
further binds the parties to the treaty “to give the widest 
possible interpretation to” the “principle of the most 
favoured nation” (pp. 236, 241). 

The plain meaning of the foregoing treaty provisions 
is that German nationals are at full liberty, since the 
making of that treaty, to possess every species of prop¬ 
erty in the Straits Settlements which any other national 
could lawfully possess. Hence Messrs. Laspe, Witthoefft 
and Lorenz-Meyer were then and ever since have been 
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entitled to possess in the Straits Settlements the shares 
of stock of Behn, Meyer & Company, Limited, which they 
had long owned there; and the action of the Liquidators 

I 

and Custodian, in delivering and surrendering the shares 
in question, was fully authorized. 

The treaty of commerce and navigation, it is sub¬ 
mitted, put an end to whatever antecedent right (if any) 
the Straits Settlements had had to make new| seizures 
and vesting orders under the Treaty of Versailles. Other¬ 
wise one must adopt the Liquidators’ theory (brief, p. 

i 

21) that the British right to seize and charge; German 
property continued “indefinitely after the Treaty v^ent 
into force”, and is still in undiminished force today—ten 
years after the war—and may continue for a still longer 
and indeterminate future time. 

Nothing in the addendum to the treaty of commerce 
and navigation (pp. 242-5) detracts from the force of 
these contentions. That addendum relates to a matter 
wholly extraneous to the issues in this case. It concerns 
itself with the subject discussed in the letter of Sir Otto 
Niemeyer to Mr. von Schubert, which is part of the 
addendum (pp. 243-5). That subject was England’s 
rights pursuant to the so-called Dawes plan upder the 
Treaty of Versailles and under the English Reparation 
Recovery Act (pp. 244-5). 

For these reasons, it is submitted that the attempt to 
vest the shares in question on November 13, 1926, long 
after the treaty of commerce and navigation went into 
effect, and after the shares had been duly surrendered 
and released to their owners, was illegal and negatory. 
The treaty was binding upon the Straits Settlements and 
its officials (p. 233), and they could not lawfully trans¬ 
gress it, directly or indirectly. Asakura v. Seattle, 265 
U. S. 332, 341. | 
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Summary. 

Tt is submitted that the foregoing establishes: 

(1) That Behn, Meyer & Company, Limited, is not an 

enemv or allv of enemv. 

• • • 

(2) That its property was erroneously seized by the 
Alien Property Custodian of the United States and should 
be returned. 

(3) That it' is not debarred of its right to that relief 
by section !) (e) of the Trading with the Enemy Act, par¬ 
ticularly as the law of the Straits Settlements, in cases like 
unto this, affords reciprocal rights to similarly wronged 
American corporations. 

(4) That the suit brought on behalf of Behn, Meyer 
& Company, Limited, by Martens, as its attorney-in-fact, 
and which is Xo. 4760 in this court, was duly authorized 
and validly maintained. 

(b) That the Straits Settlements Liquidators, Clarke 
and Bailev, have and had no authority to sue for or on 
behalf of Behn, Meyer & Company, Limited, and hence 
that cause Xo. 47Cl in this court is unwarranted. 

(6) That the said Liquidators secured and could se¬ 
cure no such authority by virtue of the alleged vesting 
orders made in the Straits Settlements in Xovember, 
1926. 

(7) That the Treaty of Versailles did not afford any 
basis for the Straits Settlements’ attempt to interfere 
with the property in suit under the guise of divesting 
the stock of the three principal stockholders. 

(8) That that stock was not subject to any charge 
under the Treaty of Versailles; and that, even if it had 
been subject to such a charge, the charge was duly and 
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I 

conclusively released when the stock was returned to its 
owners the year before the alleged vesting orders were 
made. 

And (9) that the court below was right iri decreeing 
a recovery in favor of the appellee in No. 4760 and in 
denying the Liquidators’ motion to re-open the trial. 

I 

Conclusion. 

It is impossible to comment upon all the assertions in 
the Liquidators’ brief without unreasonably; extending 
this discussion. Only the principal and material conten¬ 
tions have, therefore, been discussed. 

The views as to Straits Settlements law iherein ex¬ 
pressed had the full support of two thoroughly qualified 
and unimpeached legal experts at the trial (pp. 92, 144, 
226, 267). Sir T. Willes Chitty and Mr. Christopher 
Nixon are both English barristers, and the former was 
for years the Senior Master of the King’s Bench Divi¬ 
sion and is a lawyer of unusually extensive learning and 
long experience at the English bar (pp. 92, 144-5, 150). 
In opposition, there was presented below only the evi¬ 
dence of Mr. Howell D. Mundell, a Straits Settlements 
lawyer (pp. 119, 173). The abridged version of the evi¬ 
dence, which is now contained in the transcript of the 
record, omits by far the largest part of his testimony, 
which pertained to the contention that the Liquidators 
were universal liquidators, a position now wholly aban¬ 
doned by them (p. 119; Liquidators’ brief, pp. 9, 10-11). 
A knowledge and due appreciation of the -whole of his 
testimony, as well as a close observation of him in court 
and on the stand and under cross-examination, undoubted¬ 
ly convinced the learned Chief Justice of the court below 

| 

j 

i 

I 

I 


84 


that guidance upon the disputed question of fact in the 

cases at bar, namely, the law of the Straits Settlements, 

could better be found in the candid, scholarly and un- 

shaken testimony of Sir T. Willes Chitty and Mr. Nixon. 

•> •* 

The court, consequently, decided these issues of fact 
against the Liquidators, and, accordingly, dismissed their 
bill of complaint. It is submitted that the decree in 
No. -47fJ 1 should, therefore, be affirmed; it does manifest 
justice in that case. 

The court below also determined that the property of 
the appellee company had been improperly seized by the 
Alien Property Custodian of the United States and that, 
therefore, it was but simple justice to undo that wrong. 
It is submitted that the decree in No. 4760 is also clearly 
right, and should likewise be affirmed. 


William D. Guthrie, 

IsiDOR J. KrESEL, 

Bernard Hershkopf, 

Of counsel for appellee Behn, Meyer & Company, 

Limited. 
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